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Court of Appeals of the District of Cblumbia 


No. 6061. 

United States on Relation of Shoshone Irrigation Dis¬ 
trict, Appellant, 

vs. 

Harold L. Ickes, Secretary of the Interior. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 81460. I 

I 

| 

United States on Relation of Shoshone Irrigation Dis¬ 
trict, Plaintiff, 

vs. 

Ray Lyman Wilbur, as Secretary of the Interior, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the city of Washington, i^i said Dis¬ 
trict, at the times hereinafter mentioned, th<^ following 
papers were filed and proceedings had, in the abbve-entitled 
cause, to wit: 


1—6061a 
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UNITED STATES, ETC., VS. HAROLD L. ICKES. 


1 In the Supreme Court of the District of Columbia. 

At Law. 

Xo. 81460. 

United States on Delation of Shoshone Irrigation Dis¬ 
trict, Plaintiff, 

vs. 

Ray Lyman WiLbur, as Secretary of the Interior, 

Defendant. 

Petition for Writ of Mandamus. 

Filed June 24, 1932. 

Comes now the above-named plaintiff, and as ground for 
its Petition for Mandamus, alleges: 


I. 

That the Plaintiff is a corporation, duly organized and 
existing under the laws of the State of Wyoming, and that 
it brings this suit in its own right and not otherwise. 


II. 

That the Defendant is the duly appointed, qualified, and 
acting Secretary of the Interior, and temporarily a resident 
of the District of Columbia, and is sued herein in his 
official and representative capacity and not otherwise. 

III. 

That the Shoshone Project is made up of five (5) parts 
or so-called divisions, containing a total of approximately 
one hundred eightv-four thousand eight hundred seventy 
eight (184,878) acr^s of land; and that the divisions thereof 
are designated as follows: 

Garland Division. 

Frannie Division. 

Willwood Division. 

Hart Mountain Division. 

Oregon Basin Division. 
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That three (3) of the divisions of said Shoshdne Project 
are developed, namely: the Garland, Frannie and Will- 
wood Divisions; that two (2) divisions thereof are 
2 undeveloped, namely: The Hart Mountain Division 
and the Oregon Basin Division; and that the matter 
here at issue concerns only the Garland Divisioiji, being the 
portion of the Shoshone Project now included within the 
boundaries of the Shoshone Irrigation District, (which com¬ 
prises Forty-five thousand nine hundred [ninety-four 
(45,994) acres of land. j 

V. 

That the Shoshone Project, including the po\ter plant in 
question, was constructed under authoritv contained in the 
Act of June 17,1902, (32 Stat. 3S8, U. S. C. A. Title 43, Sec. 
411), and amendments thereto; that it was not constructed 
under any special act of Congress; and that attention is 
invited to Sections 1 and 4 of the said Act, from which 
the following excerpts are taken: 

Section 1 provides: 

“That all moneys received from the sale and disposal of 
public lands * * * shall be, and the sam^ are hereby 

reserved, set aside, and appropriated as a special fund in 
the Treasury to be known as the 4 reclamation fund’, to be 
used in the examination and survev for and the construe- 
tion and maintenance of irrigation works for the storage, 
diversion and development of waters for the reclamation 
of arid and semiarid lands in the said Statejs and Terri¬ 
tories, and for the payment of all other expenditures pro¬ 
vided for in this Act:” j 

l 

Section 4 provides: j 

“That upon the determination by the Secretary of the 
Interior that any irrigation project is practicable, he may 
cause to be let contracts for the construction of the same, 
in such portions or sections as it may be practicable to 
construct and complete as parts of the whole project, pro¬ 
viding the necessary funds for such portions or sections are 
available in the reclamation fund, and thereupon he shall 
give public notice of the lands irrigable under such project, 
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and limit of area per entry, which limit shall represent the 
acreage which, in the opinion of the Secretary, may be rea¬ 
sonably required for the support of a family upon the lands 
in question; also of the charges which shall be made per 
acre upon the said entries, and upon lands in private owner¬ 
ship which may be irrigated by the waters of the said irri¬ 
gation project, and the number of annual installments, not 
exceeding ten, in which such charges shall be paid and the 
time when such payments shall commence. The said 
charges shall be determined with a view of returning to the 
reclamation fund the estimated cost of construction 
3 of the project, and shall be apportioned equitably: 

Provided, That in all construction work eight hours 
shall constitute a dav’s work, and no Mongolian labor shall 
be employed thereon.” 

VI. 


That the Shoshone Project was authorized in 1904, and 
was actually commenced in 1905; that said project was 
built in portions or sections and at different times; that 
the power plant was built with funds appropriated out of 
the Reclamation Fund for the construction of the Sho¬ 
shone Project; that the power plant was estimated for in 
1920 and construction thereof was commenced in 1921 as 
a portion or section i of the Shoshone Project; and that 
the said power plant is a portion or part of the Shoshone 
Project. 

VII. 


That the provisions for the distribution of power plant 
profits are contained in the Act of April 16, 1906 (34 Stat. 
116, U. S. C. A. Title 27, Sec. 227), and in the Act of De¬ 
cember 5, 1924 (43 Stat. 672); and that the Act of 1906 
provides that the profits shall be placed to the credit of 
the Project from which such power is derived and the Act 
of 1924 provides a method for and states how such power 
plant profits shall be credited; and that excerpts therefrom 
read as follows: 

The Act of April 16, 1906, provides: 

“That whenever a development of power is necessary 
for the irrigation of lands under any project undertaken 
under the said reclamation act, or an opportunity is af¬ 
forded for the development of power under any such 




project, the Secretary of the Interior is authorized to lease 
for a period not exceeding 10 years, giving preference to 
municipal purposes, any surplus power or power privilege, 
and the moneys derived from such leases shall be covered 
into the reclamation fund and be placed to the credit of 
the project from which such power is derived: Provided, 
That no lease shall be made of such surplus power or power 
privilege as will impair the efficiency of tljie irrigation 
project.” The Act of December 5, 1924 provides: “That 
whenever the water users take over the care, operation, and 
maintenance of a project, or a division of a project, the 
total accumulated net profits, as determined by the 
4 Secretary, derived from the operation of project 
power plants, leasing of project grazing and farm 
lands, and the sale or use of town sites shall ije credited to 
the construction charge of the project, or a division thereof, 
and thereafter the net profits from such sources may be 
used bv the water users to be credited annuallv, first on 
account of project construction charge, second on account 


of project operation and maintenance charge, and third, 


as the water users mav direct. 


Xo distribution to individ¬ 


ual water users shall be made out of anv such profits before 
all obligations to the Government shall have been fully 
paid.” (43 Stat. 703). 

VIII. 

That on or about the 4th dav of November, A. D., 1926, 
the Plaintiff herein, made and entered into ai certain Con- 
tract and Agreement with the United Stated of America, 
providing for the taking over and under which the Plaintiff 
did take over the care, operation and maintenance of the 
Garland Division of the Shoshone Project, and of all struc¬ 
tures and works pertaining thereto; and that the Plaintiff 
has done and performed all things required of it and is en¬ 
titled to receive all of the benefits of said Contract; and that 
a full, true and complete copy of said Contract, so executed 
and made, is hereto attached, marked Exhibit “A”, and 
hereby made a part hereof; and that Article 31 of said Con¬ 
tract of November 4, 1926, specifically provides in accord 
with the provisions of the then existing law for the dis¬ 
tribution and crediting of the accumulated net profits and 
of the profits thereafter to accrue from said piower plant in 

accord with the Act of December 5, 1924 (43 Sitat. 672). 
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IX. 

That the application of net profits of said power plant is 
mandatorv and not discretionary with the Secretary under 
the provisions of subsection I of the Act of December 5, 
1924 (43 Stat. 703) and under Article 31 of the Contract 
(Exhibit “A”): and that profits from the operation of the 
power plant in question have been realized by the United 
States, as is shown by the detailed statement of costs and 
returns of the power division of the Shoshone Project for 
the period ending December 31, 1930, which is hereto 
5 attached, marked Exhibit “C”, and hereby made a 
part hereof. 

X. 

That the Contract of November 4, 1926, was entered into 
by and between the Plaintiff and the United States of 
America so that the Plaintiff might receive all of the bene¬ 
fits of Section 4 of the Act of December 5, 1924 (43 Stat. 
703), as is shown by Article 4 of said Contract; and that 
Plaintiff and the United States of America acting bv and 
through its Secretary of the Interior, then and in said 
Agreement contracted to give to the Plaintiff District, any 
net profits from the Power Plant in question and the same 
were to be distributed according to law in a certain definite 
manner therein fixed and stated in Article 31 of said Con¬ 
tract of November 4; 1926; and that said Contract would 
not have been executed bv Plaintiff had it not contained 

•r 

such provisions. 

XI. 

That the Defendant, without the knowledge and consent 
of Plaintiff, kept a separate account on his books of the ex¬ 
penditures made in the construction of the said power 
plant; and that he wrongfully failed to distribute and allo¬ 
cate the proportionate cost of the said power plant to the 
different divisions of the Shoshone Project; and that the 
account of the expenditures for storage works was likewise 
kept as a separate account, but the proportionate share 
properly chargeable to the different divisions of the Sho¬ 
shone Project, was included in the cost account of each di¬ 
vision thereof at all times prior to March 4, 1929, and that 
since said date an attempt has been made by the Defendant 
to release each division of the Shoshone Project of its pro- 
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portionate share of the cost of such storage works together 
with the total cost of the power system by placing them into 
an account now called and designated as “ storage and 
power”; and that this is claimed to be done undei[ and pur¬ 
suant to the provisions of the Act of March 4,1929 (45 Stat. 
1562-1592), which said Act was passed without the knowl¬ 
edge or consent of the Plaintiff District or anv of its officers 
and that said Act has never been consented to nor ac¬ 
quiesced in by Plaintiff District. 

6 XII. 

That under the terms and by the provisions of the Con¬ 
tract of November 4, 1926, the Plaintiff agreed to pay its 
proportionate share of the cost of the operation and main¬ 
tenance of all “reserved works” of the Shoshoiie Project, 
as set out and provided in Article 41 of said Contract which 
is hereto attached marked Exhibit “A”; and that Shoshone 
Power Plant, being the power plant in question, is a part of 
the ‘‘reserved works”, being specified as such under item 
(b) of Article 41 of said Contract. 

XIII. 

That the Plaintiff has obligated itself to pay an amount 
which in total is in excess of the entire cost of tjhe project, 
including the portion of the power plant’s cost jn question, 
properly to be charged to Plaintiff in the proportion that 
the irrigable acreage of the district bears to the total irri¬ 
gable acreage of the project as provided in Article 5 of 
Exhibit “A”; and that the items determining the amount 
of the obligation are in substance as follows: 

i 

Item 1. The total unpaid construction indebtedness, in¬ 
cluding interest and penalties, of the consenting application 
landowners. 

Item 2. The amount of Operation and Maintenance 
charges, including interest and penalties, funded upon con¬ 
senting application landowners. 

Item 3. The consenting application landowners’ ratable 
proportion of the book value of the equipment dnd supplies 
transferred. 

Item 4. The total unpaid construction indebtedness of the 
non-consenting landowners, including interest and penal¬ 
ties. 
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Item 5. The construction charges, as announced by public 
notice, of the irrigable acreage of the non-application land, 
as determined by the Secretary. 

Item 6. The sum of $315,000.00, additional drainage. 

Item 7. The total of the unpaid 1924 charges, including 
interest and penalties, as covered by notes and mortgages 
executed by individual water users. 

7 XIV. 

That the Contract of November 4, 1926, provides that the 
obligation of the Plaintiff is made up of the totals of Items 
1 to 7 above referred to, as shown by the project books, and 
that the Plaintiff shall continue to pay the construction 
indebtedness thus established and assumed until the total 
indebtedness of the plaintiff to the United States has been 
fully paid: and that the total of Items 1 to 7 was the same 
on November 4, 1926, as it was on December 31, 1930; and 
that the Reclamation Bureau report of cost and returns to 
December 31, 1930, shows that the total of these 7 items is 
Three Million Eight Hundred Sixty Thousand Three Hun¬ 
dred Sixty-six ($3,860,366.00) Dollars, which together with 
other credits is Six Hundred Sixty-one Thousand Five Hun¬ 
dred Twenty-nine ($661,529.00) Dollars in excess of the 
amount charged to the Shoshone District on the books of the 
Bureau, even though the cost of the power system and stor¬ 
age works is not included in the charge to the District; and 
the total of these seven (7) items of costs together with the 
other credits as set forth in Exhibit “B” which Defendant 
admits that Plaintiff is entitled to receive is still in excess 
of the amount charged to the Shoshone District if the cost 
of the Shoshone District's proportionate share of the power 
system and storage works be included in the charges to the 
District; and that there is an excess of returns under the 
Contract over the cost as is shown by the record and state¬ 
ment and that said statement of costs and returns is hereto 
attached marked Exhibit “B” and hereby made a part 
hereof. 

XV. 

That the plaintiff had acquired vested rights under the 
then existing law and its Contract of November 4,1926, and 
is entitled to have and receive its proportionate share of 
the earnings of the power plant properly creditable to it as 
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provided under subsection I of the Act of December 5, 1924 
and the said Contract of November 4,1926; that {he Defend¬ 
ant has refused to make any finding or determination 
8 or to make any allocation or to give an^ credit for 
any part of the earnings of the power plant to the 
Plaintiff and bases his refusal on the Act of March 4, 1929, 
which reads as follows: 

“That the net revenues from the operation pf the Sho¬ 
shone power plant shall be applied, first, to the repayment 
of the construction cost of the power system; second, to the 
repayment of construction cost of the Shoshone Dam; and 
third, thereafter such net revenues shall be covered into the 
reclamation fund.” 

XVI. 


That the Act of March 4, 1929, in so far as i{ applies to 
the Plaintiff herein or effects its rights is unconstitutional 
and void in that it violates the Fifth Amendmenj to the Con¬ 
stitution of the United States and is an attempt to deprive 
the Plaintiff of property without due process of law and 
without just compensation and is an endeavor jo take from 
the Plaintiff vested property rights in and to! said power 
plant commonly known as the Shoshone Power Plant, which 
was built out of reclamation funds which is a part of the 
Shoshone Declamation Project. 

XVII. 

That the Plaintiff is the owner of forty-five thousand nine 
hundred ninety-four, one hundred eighty-foilr thousand, 
eight hundred seventy-eighths (45,994/184,878)|of said Sho¬ 
shone Power Plant and the revenues or profits thereof. 

XVIII. 


That the Plaintiff has fully exhausted the procedure of 
the Department of the Interior in its endeavoif to establish 
its rights and to have a determination of its jshare in the 
profits of said power plant and that it has nb further or* 
adequate remedy of procedure before the Department. 

9 Wherefore, Plaintiff prays that this Honorable 

Court will issue an order requiring Defendant to 
show cause, within such reasonable time as the Court mav 
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deem proper, why a writ of mandamus should not issue 
herein, requiring and commanding the Defendant to deter¬ 
mine and make statement in writing annually as to the net 
profits received by the United States from the operation of 
the Shoshone power system and further requiring Defend¬ 
ant to determine and state the portion of such net profit to 
which the plaintiff is entitled as required by subsection 1 of 
the Act of December 5, 1924, and article 31 of the contract of 
November 4, 1926, and credit same annually to the Plaintiff 
to be applied on the annual installment of its construction 
charge due to the United States and that in making said 
credit Defendant shall disregard the requirement of the 
Act of March 4, 1929, as above set forth. 

UNITED STATES ON RELATION OF 
SHOSHONE IRRIGATION DISTRICT, 

Plaintiff, 


Bv CHESTER I. LONG, 

PETER Q. NYCE, 

ERNEST J. GOPPERT, 

SAMUEL W. McINTOSH, 

Its Attorneys. 


Verification . 

State of Wyoming, 

County of Park , ss: 

Personally appeared before me, a Notary Public, in and 
for the above county and state, George W. Atkins, who on 
oath deposes and says that he is the Secretary of the Sho¬ 
shone Irrigation District, the plaintiff herein, and as such 
has knowledge of the facts alleged in the foregoing petition 
for writ of mandamus; that the matters and things therein 
stated are true to the best of his knowledge and belief. 

GEORGE W. ATKINS. 


10 Subscribed and sworn to before me this 3rd day of 
May, 1932. 

[notarial seal.] GERALD W. WILLIAMS, 

Notary Public. 

My commission expires February 13, 1934. 


UNITED STATES, ETC., VS. HAROLD L. ICKES. 


11 


11 


Exhibit “B”. 
Shoshone Project. 


Summary of Costs and Returns to December 31, 1930. 

Storage & 

Item Power Div. 


Costs: 

Original Construction. 2,570,131 

Suppl. Construction. . 

Operation & Maintenance added. . 

Interest and Penalties M . . 


Gross Construction Cost 

Less: 


2,570,131 


Charge-ofT, Act May 25, 1926 
Construction revenues— 


Sale of Power. 213,453 

Other. 19,575 


Garland 

Division 

1,923,903 

1,502,203 

198,495 

92,570 


3,717,171 

315,820 


34,062 


Total net construction cost.. 
Estimate to Complete— 

Original construction. 

Suppl. “ . 

Total Estimate to Complete. 
Less: 

Estimated Constr. Revenues 


2.337,103 

170.531 

170.531 

2.806,972 


3.367,289 

' L418 
1,418 
938 


Total Ultimate Net Cost 


299.338 


3.367,769 


Returns: 

Realized returns— 

District contract. 

Individual W. R. Applications 

Other contracts. 

Additional returns— 

District contract. 

Individual W. R. Applications 

Other contracts. 

Miscellaneous. 


687,297 

32,239 

525 

3,111,794 

29,036 

4,725 

163,682 


Total All Returns 


4.029.298 


Estimated Excess 
Estimated Deficit 


299,338 


661,529 


To this excess there is to be added the earnings of the power plant, whether 
reinvested or not and the net gain in the operation and maintenance account as 
shown by the following report.: 
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Shoshone Project. 


Summary of Cost and Returns of Operation & Maintenance, December 31, 1030. 


Item 

Costs: 

12 Cost to December 31, 1930. 

Equip, and Supplies, nonconsenting 

lands. 

Less: 

Operation and maintenance funded.. 
Cnarge-off, Act of May 25, 1926. ... 

Total Net Cost. 


Returns: 

Rentals of buildings. 

Rentals of irrigation water. 

Miscellaneous receipts. 

Interest and penalties. 

Discounts (contra). 

Operation and Maintenance Charges 

Total Returns. 

Excess. 

Deficit. 


Garland 

Division 

Shoshone 
Irrig. Dist. 

599.06S 

7,683 

264 


198.452 

21.373 


379.507 

7.6.83 

992 

12.113 

2.144 

10.551 

9.906 

445.843 

6.820 

461.737 

82.230 

6.820 


Exhibit “C’\ 

13 Shoshone Project. 

Detail Statement of Cost and Returns, Power Division, December 31, 1030. 


Item 

Shoshone Power Plant. 

Operators’ quarters, etc. 

Substations. 

Cost to 
December 
31, 1930 

. 575.064 

. 6,170 

. 20.33S 

Estimate 

to 

Complete 

161,465 

Ultimate 

Cost 

736.529 

6.170 

20,338 

115.031 

Transmission lines. 

. 115.031 


Total cost. 

. 716,605 

161,465 

87S.068 


Realized 

Estimated 



returns 

Additional 

Ultimate 

Item 

Dec. 31, 1930 

return 

returns 


.eturns: 

Gross income— 

Gov’t uses.... 82,679 

Commercial pr. 258.085 

- 340.764 


Operating expenses— 

O. & M. power 

svst. 95.809 

Sale of Elec— 18.945 

Depreciation... 12.557 

- 127.311 


Net Revenues. 

Estimated Net revenues for balance of 
30-year period of operation. 

Total Returns..!. 

Application of revenues in accordance 
with act of March 4, 1929: 

(1) Shoshone power system. 

(2) Shoshone Dam <fe Reservoir. 

(3) To reclamation fund. 


213.453 

2.786,547 

3.000.000 

213.453 

2.786,547 

3.000.000 

213.453 

664.615 

S7S.06S 

1.822.594 

299.338 

1.S22.594 
299.33S 

213,453 

2,786,547 

3,000,000 
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Rule to Show Cause. 

Filed June 24, 1932. 


13 


Upon consideration of the petition this day filed in the 
above entitled cause, it is by the Court this 24t!h day of 
June, 1932, 

Ordered that the defendant, Ray Lyman Wilbur, as Sec¬ 
retary of the Interior, show cause in this Court oh the 20th 
dav of Julv 1932, at 10 o’clock A. M. whv the writ of man- 
damus should not issue as in said petition prayed, provided 
that a copy of this order be served on said defendant on or 
before the 1st dav of Julv, 1932. 

JESSE C. ADKINS, 

Justice. 

Marshal’s Return. 


Served a copy of the above rule on Ray Lyman yTilbur as 
Sectv. of t lie Interior, 6-27-32, personally 

EDGAR C. SNYDER, ! 

U. S. Marshal in and for 

the Dist. of Columbia , 
By C. G. COWLEY, 

Deputy U. S. Marshal. 


15 Answer and Response to the Rule to Show Clause. 

Filed July 15,1932. 


The defendant responding to The Rule to Sliow Cause 
and for answer to the petition for a writ of mandamus 
states: 

1-2. He admits the allegations of paragraphs J. and 2. 

3. He admits the allegations of paragraph 3, except that 
lie states that the Shoshone Project is made up of six parts, 
five divisions of which are mentioned in paragraph 3, the 
sixth being the Shoshone Power Plant located near the 
Shoshone Dam on the Shoshone Project in the State of 
Wvoming. 

4. The allegations of paragraph 4 are admittedi but there 
should be added thereto the statement that the sixth divi- 


i 
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sion of said Shoshone Project, to wit, the Shoshone Power 
Plant, was constructed under the act of Congress of June 
17,1902, and the act of Congress of March 4, 1929, the latter 
act having appropriated funds for additional construction. 

5. He admits the allegations of paragraph 5. 

6. He admits the allegations of paragraph 6, except as 
otherwise set forth in this answer. 

7. He admits as correct statements of law the allegations 

of paragraph 7, but he denies that said allegations 

16 and the law contained therein have any application 
to the disposition of profits which have arisen from 

the operation of the Shoshone Power Plant, as will more 
clearly appear in subsequent paragraphs of this answer. 

8. He admits the allegations of paragraph 8 but denies 
that plaintiff at the date of said contract, marked Exhibit 
“A”, had acquired any interest in profits arising from the 
Shoshone Power Plant, and therefore under section 31 of 
said contract was not entitled to a distribution of accumu¬ 
lated net profits from said power plant, as will more clearly 
appear in a subsequent paragraph of this answer, but said 
section was applicable to and was included because there 
was a large revenue from town sites and grazing lands. 

9. He denies the allegations of paragraph 9. Further 
answering said paragraph, he states the plaintiff has not 
acquired and does not now own any interest in the Shoshone 
Power Plant, so that it follows that plaintiff is not entitled 
to participate in any profits arising therefrom. 

10. He admits plaintiff's statement in paragraph 10 of 
the purpose for which the contract of November 4, 1926, 
was entered into, but denies that it contains any stipula¬ 
tions or agreements to give to the plaintiff any net profits 
from the power plant in question, all of which is shown by 
the contract attached to the petition by the plaintiff and 
marked Exhibit “A”, 

11. He admits the allegations of paragraph 11, except 
that he denies that the separate account of the expenditure 
made in the construction of the power plant was without 
the knowledge of the plaintiff. If in fact the officials of the 
plaintiff district did not take the trouble to examine the 
public records of said account to advise themselves, the 
allegation mav be true in fact, but there was no dutv rest- 

ing upon the Secretary to obtain the consent of the 

17 plaintiff or to advise it especially of the manner in 
which his accounts pertaining to said power plant 
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were kept, because, as heretofore alleged, plaintiff had not 
acquired and did not and does not now own aifiy interest 
therein and was not and is not now entitled to any notice 
nor to participate in any profits arising therefrom. 

12. He denies the allegations of paragraph 12 in so far 
as it alleges that the Shoshone Power Plant is bovered by 
or included in article 41 of the contract of November 4,1926. 
Article 41 of said contract speaks for itself; tbe plaintiff 
owning no interest in the power plant in questjion has no 
duty to bear any part of the operation and maintenance 
cost thereof, and is entitled to no share in the profits de¬ 
rived therefrom. 

13. Answering paragraph 13 the defendant states that 
the seven items set forth therein do not include any part of 
the power plant cost. These seven items may be correctly 
stated, but the substance of the allegation of paragraph 13 
is denied. 

14. He denies the allegations of paragraph 14. Said 
paragraph attempts to set up the construction indebtedness 
of plaintiff under the Reclamation Act and under the con¬ 
tract of November 4, 1926, and uses an incorrect) and incom¬ 
plete basis therefor. A correct statement of its liabilities 
under the law and under the contract has been obtained 
from the Chief Accountant of the Reclamation Division of 
the Interior Department, and in lieu of a detailed answer 
to said paragraph a copy thereof is hereto attached for the 
information of the Court and is hereby referred to and 
made a part of this answer as Exhibit “A”. 

15. He denies that the plaintiff had acquired vested 
rights in the Shoshone Power Plant in any ipanner, and 
denies that it is entitled to have and receive ^ny share in 
the earnings thereof. He admits the refusal of the de¬ 
fendant to make any allocation of the earnings of said 

power plant to the plaintiff and admits tfiat he bases 
18 his refusal, in part, on the act of Marclji 4, 1929, as 
quoted in said paragraph. 

Further answering said paragraph the defendant states 
that prior to the passage of said act of Congress the ac¬ 
count involving the power plant, its erection* its mainte¬ 
nance, its losses, and its profits, was maintained by the 
Bureau of Reclamation independently of the other divisions 
of the Shoshone Irrigation Project, which account shows 
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that the entire cost of said power plant was borne by the 
United States of America from the Reclamation Fund. 
Said power plant was erected to furnish electrical energy 
in connection with the construction of the Shoshone Irriga¬ 
tion Project, and no charge was made to the water users 
of the Shoshone Project for any part of the cost of said 
power plant. This separate account was maintained in 
order that the earnings of the power plant might reimburse 
the United States Reclamation Fund for the total expendi¬ 
ture for its erection. This account and plan was continued 
from its inception to March 4, 1929, when Congress enacted 
the act of that date (45 Stat. 1592) which had the effect of 
ratifying the action of the Reclamation Department in so 
maintaining said separate account, and appropriated funds 
for the enlargement and extension of said power system, 
and directed that the net revenues from the operation of 
the Shoshone Power Plant “shall be applied, lirst to the 
repayment of the construction cost of the power system; 
second, to the repayment of the construction cost of the 
Shoshone Dam; and third, thereafter such net revenues 
shall be covered intb the Reclamation Fund.” That said 
act of Congress immediatelv precluded the Secretarv of 
the Interior from entering into any contract with the plain¬ 
tiff to divert the profits of said power plant to its use for 
any purpose and made it the mandatory duty of the Sec¬ 
retary of the Interior to apply the net revenues derived 
from said power plant as provided therein. 

16. He denies all and singular the allegations of para¬ 
graph 16 

17. He denies the allegations of paragraph 17. 

19 18. He admits the allegations of paragraph 18 and 

alleges that the refusal of the Secretary of the In¬ 
terior to divert the profits of said power plant, as demanded 
by plaintiff, was correct both in fact and in law, was within 
his quasi-judicial authority as an administrative officer of 
the Reclamation Fund and of the United States of America, 
and is binding upon the Court in this proceeding for a writ 
of mandamus. A copy of the said decision of the Secretary 
of the Interior is hereto attached, marked Exhibit “B”, 
and made a part hereof. 

19. Answering the allegations of the petition as a whole, 
defendant states: 

That the lands in the Garland Division of the Shoshone 
Project were placed under irrigation works from 1908 to 
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1917 and public notices were issued by the S 


ecretary of 
the lands 


the Interior fixing the construction charge foi 
pursuant to section 4 of the act of June 17, 19(j)2 (32 Stat. 
388), and that the charges were so fixed several \jears before 
the building of the Shoshone Power Plant or pojver system. 

That pursuant to the public notices the landowners made 
individual contracts with the United States, Agreeing to 
pay the cost of the irrigation works as fixed b\f the Secre¬ 
tary of the Interior in the public notices. The power sys¬ 
tem was constructed about 1920 and the cost was not in¬ 
cluded as a part of the construction charge to be repaid by 
the individual landowners on the Garland Division whose 
lands had been benefited bv the construction ofi the irriga- 
tion works, nor by the district as representative of the 
landowners collectively. 

That none of the cost of the power system was ever 
charged against the lands of the Garland Division now in¬ 
cluded in the Shoshone Irrigation District, and no agree¬ 


ment has ever been made with individual lai 


downers in 


the district or with the district as an organization to pay 


any part of the cost of the power system, or for 

to secure anv interest therein or of the rent- 
% 

thereof. 

20 That the sole title and ownership of the power sys¬ 
tem of the Shoshone Project is now and always has 
been in the United States. 

That the irrigation district made its first contract with 


the district 
> or profits 


to pay onlv 
represented 
e individual 


the United States November 4, 1926, and agreed) 
that part of the cost of the irrigation works 
bv the balance due on the contracts made bv th 
landowners in the district prior to the formation of the 
district, and for some drainage works estimated to cost 
$315,000. ; 

That paragraph 31 of the contract was only in fact ap¬ 
plicable to distribution of profits from town sites and ren¬ 
tal of lands. 

That the irrigation district refused and neglected to make 
a contract for repayment of any part of the cost of the 
power system on the project. 

That in 1928 the irrigation district opened negotiations 
with the United States to acquire an interest in the power 
system proposing to pay its proportionate snare of the 


2—6061a 
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cost of such power system, but before the negotiations were 
completed the act of March 4, 1929, was enacted in which 
Congress specifically directed the method of payment of 
cost of the power system on the project and the disposition 
of the power revenues obtained from the same. 

That the Secretary of the Interior has acted within his 
power vested in him by Congress, to allocate the cost of 
the power system and provide for distribution of the net 


power revenues. 

That the district never owned or acquired any interest, 
vested or otherwise in the Shoshone Power System and is 
not now and never has been entitled to any share or inter¬ 
est in the power revenues from said power system. 

20. Further answering the allegations of the petition as 
a whole defendant states that the plaintiff at the time of 
the execution of the contract of November 4, 1926 (Exhibit 
“A” to the petition), and at all times since? said date, has 
been fully advised that there was no intention upon 
21 the part of the plaintiff to assume or be charged with 
the costs of the erection and maintenance of the Sho¬ 
shone Power Plant; 1 said plant was not in contemplation 
at the date of the public notices fixing construction charges 
for lands in the Garland Division, and could not have been 
intended by either party to have been a subject thereof. 
That the plaintiff well knew it was not the owner of any 
interest in said power plant is disclosed by numerous nego¬ 
tiations with the Bureau of Reclamation looking to the pur¬ 
chase by it of an interest therein. 

To such effect is the proposal of the Shoshone Irrigation 
District dated April 12, 1927, addressed to Hon. E. C. 
Finney, Assistant Secretary of the Interior, a copy of which 
is hereto attached, marked Exhibit “C” and made a part 
hereof. 


To the same effect is the letter of Ernest J. Goppert, an 
Attorney at Law of Cody, Wyoming, counsel for the plain¬ 
tiff at said time and counsel of record herein, dated Sep¬ 
tember 26, 1928, and a proposed contract inclosed therein. 
A copy of the same is attached hereto marked Exhibit “D”, 
and made a part hereof. 

To the same effect is a memorial addressed to the Hon. 
Rov 0. West, Secretary of the Interior, and Dr. Ehvood 

mt 

Mead, Commissioner, Bureau of Reclamation, dated Sep¬ 
tember 6, 1928, and signed by the Shoshone Irrigation Dis- 
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trict by Geo. W. Atkins, a copy of which is hereto attached, 
marked Exhibit “E” and made a part hereof. 

To the same effect is a Western Union telegram dated 
December 26, 1928, addressed to the Commissioner, Bureau 
of Reclamation, and signed by the Shoshone Irrigation Dis¬ 
trict by H. S. Graham, President, a copy of which is hereto 
attached marked Exhibit “F” and made a part hereof. 
The answer to such telegram is hereto attached marked 
Exhibit “G” and made a part hereof. 


To the same effect is a minute of the proceedings of the 
Shoshone Irrigation District, duly certified bv the Presi- 
dent and Secretary thereof, held on January 3, 1928, a copy 
of which is attached hereto, marked Exhibit “II” and made 
a part hereof. 


22 On February 8, 1930, a letter was addressed to 
the Bureau of Reclamation bv Mr. Geo. W. Atkins, 
Secretary of the Shoshone Irrigation District, to which the 
First Assistant Secretary of the Interior on March 11, 1930, 
replied, and said reply discusses the understanding of the 
Department and quotes from various records dealing with 
the negotiations between the plaintiff and the Department 
respecting the ownership of said power plant, j A copy of 


said letter is hereto attached, marked Exhibit “IT and made 
a part hereof. 

That many other and separate documents in writing, too 
numerous to here set forth at length, passed between the 
duly constituted officers of plaintiff district and officers of 
the United States in which the prospective purchase of an 
interest in the power plant from the United States by plain¬ 
tiff was discussed, all of which together with the foregoing 
conclusively show that the plaintiff was not and has never 
been the owner of any interest in said power plant, and 
therefore is not entitled to a division of the profits arising 


therefrom. 

21. Further answering the allegations of the petition as 
a whole, defendant states that after the execution of the 
contract of November 4, 1926, between the United States 
and the Shoshone Irrigation District, the laws of the State 
of Wyoming required that an assessment of benefits be 
made against the lands of the district, apportioning to each 
acre the amount of benefits for which a lien is created 
against the land; that proceedings were had in the District 
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Court of Park County, Wyoming, for such purpose, in ac¬ 
cordance with said State laws, and on the 17th day of Sep¬ 
tember, 1927, P. W. Metz, Judge of the District Court of 
said Park County, Wyoming, entered the order and decree 
of the court, confirming and approving the report of the 
Commissioners theretofore appointed by said Court, mak¬ 
ing assessments for construction charges in accord with the 
provisions of the contract of November 4, 1926, between the 
Cnited States and the Shoshone Irrigation District; that 
attached to the report of the Commissioners and the 
23 petition for the formation of the Shoshone Irriga¬ 
tion District, and as a part thereof, as prescribed by 
law, is a report of a duly qualified engineer of the State of 
Wvoming, which sets forth in detail the cost of the irriga- 
tion works charged and required to be repaid by the Irri¬ 
gation District, for which a lien is created against the 
lands of the District, and that such detailed account and 
engineering report does not include, as a part of the cost, 
any of the expenditure made by the United States for the 
Shoshone Power System. The records of said Court and 
the copies thereof deposited with the Secretary of the In¬ 
terior are public records, subject to judicial notice. Owing 
to the length thereof, they are not here set out, but are 
hereby referred to and made a part hereof for the purpose 
of establishing as a fact that no portion of the power plant 
in controversy became the property of plaintiff district, 
and that no part of its cost was assessed against or paid by 
the landowners or water users of said District. 


22. Further answering the allegations of the petition as a 
whole, defendant states that the action of the Secretary of 
the Interior in declining to apportion to plaintiff profits 
derived from the Shoshone Power Plant was taken bv him 
as one of the necessary steps in the proper administration 
of the reclamation laws of the United States, which admin¬ 
istration has not been concluded and will not be concluded 
until the full cost of the construction of all divisions of the 
Shoshone Project has been reimbursed to the Reclamation 
Fund. This will be some years hence. Such action was 
taken in due course, and the plaintiff does not contend that 
it was either arbitrary or capricious. Over such adminis¬ 
tration this Court has no authority. 
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23. Further answering the allegations of the petition as 
a whole, defendant states that the petition shows ojn its face 
that this Court has no power to construe the terms of the 
contract attached to the petition as Exhibit “A”, such 

authority having been vested by law in tjie Secre- 

24 tarv of the Interior and his constructioi|i thereof 
made final and conclusive. 

24. Further answering the allegations of the petition as 
a whole, defendant states that the petition doejs not set 
forth facts sufficient to authorize this Court to 
plaintiff the writ of mandamus as prayed therein 

Wherefore, defendant having responded to Tlje Rule to 
Show Cause, and having fully answered the allegations of 
the petition, prays that the rule may be discharged, the 
petition dismissed, and that plaintiff take nothing; that 
defendant be permitted to go hence without da^' with his 
costs. | 

RAY LYMAN WILBUR, 

Secretary of the Interior , 
By JOS. M. DIXON, 

Acting Secretary. 

25 District of Columbia, ss: 

I 

Jos. M. Dixon, being first duly sworn on his oath, says 
that he has read the foregoing answer by him subscribed, 
and that he knows the contents thereof, and that the mat¬ 
ters therein stated of his own knowledge are true, and those 
stated upon information and belief he believes to be true. 

JOS. M. DISJOX, 

Acting Secretary of the Interior . 


Subscribed and sworn to before me this fourteenth dav 
of Julv, 1932. 

[notarial seal.] W. H. REICIJARD, 

Notary Public in and for 
the District of Columbia . 

I 

Commission expires August 17, 1934. 

E. C. FINNEY, 

Solicitor. 

0. H. GRAVES), 

Assistant to the Solicitor , 
Attorneys for the D.efendent. 


oo 


UNITED STATES, ETC., VS. HAROLD L. ICKES. 


26 


Exhibit “A”. 

Washington, D. C., July 2, 1932. 


Memorandu m. 


Article 14 of petition for writ of mandamus filed by the 
Shoshone Irrigation District against the Secretary of the 
Interior regarding ownership of the power system and dis¬ 
tribution of revenues therefrom. 


1. Allegations of the district are based upon the cost and 
returns report of the Bureau of Reclamation as of Decem¬ 
ber 31, 1930, prepared by a field office of the bureau. Such 
report is based upon the field offices view of existing con¬ 
ditions and interpretations of contract provisions. It is a 
report prepared for financial studies and often reflects 
views and assumptions and interpretations of contract pro¬ 
visions not concurred in by administrative officers. This 
report has never been formally approved by the Commis¬ 


sioner of Reclamation or the Secretary of the Interior. It 
contains two obvious errors: 

First. The returns exhibit for the Garland Division (Sho¬ 
shone District) shows a total contracted and probable re¬ 
turns of $3,71(3,802, while the returns have been carried to 
the summary sheet under the caption of “Garland Divi¬ 
sion’ ' as $4,029,298, thus resulting in an error in overstat¬ 
ing the excess by $318,496. 

Second. At the time of executing contract of November 4, 
1926, the bureau was engaged in a drainage program 
authorized by a vote of the water users, the cost of which 
was to be returnable under public notices issued by the 
Secretary of the Interior. The public notices limited ex¬ 
penditures to $1,280,562. Expenditures under these public 
notices on December 31, 1926, amounted to $1,188,621, of 
which $115,879 was charged off by the Adjustment Act of 
May 25, 1926, leaving a balance of $1,072,742 repayable by 
the district. Article 43 of the contract with the district 


provides: 


“The United States agrees to expend for the benefit of 
the District the sum of $315,000, or so much thereof as the 
Secretary of the Interior shall find necessary for the com- 
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plot ion of the drainage system for the project lands within 
the limits of the irrigation district , * * * 

27 It is definite that the United States agreed to ex¬ 
pend $315,000 additional for drainage over and above 
the cost of the drainage system at the time of executing the 
contract, or a total of 

Expenditures at the time of Executing the con 

tract . 

(Reimbursable.) 

Expenditures under article 43. 


$1,072,742 

315,000 


Or.i 1,387,742 


and not a total of 

Contracted returns under existing pub 

notices. 

Contracted under article 43. 


1C 


1,280,562 

315,000 


Or. j. . 1,595,562 

The contract obligation of the Shoshone irrigation dis¬ 
trict as stated in article 14 of petition carried the public 
notices rates and district contract obligation for $315,000 
additional for drainage construction, a total of $1,595,562. 
This is in error, as by the execution of the contract the 
Secretary gave notice and the district accepted that its 
obligation for drainage construction would be $1,3S7,742, or 
$207,820 less than the amount contained in the obligation 
stated bv the district and also carried in the cost and re- 
turns report of December 31, 1930. The construction in¬ 
debtedness for drainage can be only such amount as was 
agreed to be expended, and the public notice rates are 
amended accordingly. The bureau's accounts still carry 
the public notice rates, as no formal determination of the 
district’s obligation has been made by the Secretary and 
adjustment has been withheld awaiting such determination 
of the district’s obligation. 

The excess returns over costs as stated in 
returns report for December 31, 1930, as $661,529 are there¬ 
fore overstated by approximately $526,316. 

2S Attention is invited to the fact that the contract 
in no place sets out in definite amount^ the obliga¬ 


te cost and 
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tion of the district under items 1 to 7 of article 5 of the con¬ 
tract, and that article provides: 

“In case of dispute as to the amount of any of the fore- 
going items the matter will he determined bv the Secretary, 
whose decision will be; final and binding upon both parties.” 


The contract provides that the district’s obligation is to 
be determined bv the Secret a rv. The Secretarv has made 
no formal determination in dollars and cents of such obliga¬ 
tion. The district therefore accepts an obligation of 
$3,860,366.00 not formally determined by the Secretary and 
bases its allegations on a statement which is erroneous, not 
in accordance with the facts or contract, and which bears 


neither approval of the Commissioner of Reclamation nor 
the Secretary of the Interior. 


If the cost and returns report were correctly stated, it 
would show the construction cost of the Garland division as 
of December 31, 1930, as $3,367,769 (exclusive of any part 
of the storage and power plant system) and it would show 


the anticipated returns as $135,213 in excess of the con¬ 
struction cost of the Garland division (exclusive of the cost 
of the storage and power system). It should be realized 
that these are only anticipated returns; that is, returns 
based upon the promises of the Government debtors to 
make payment over a long term of years. Some of these 
anticipated returns may not materialize, and a probable ex¬ 
cess of $135,213 of returns over cost is not an unreasonablv 
large margin in proportion to the Government’s investment 
of $3,367,769, the return of all of which without interest is 
required under the law. 

It should also not be forgotten that the Government in 


no case makes a profit under the reclamation laws. Only 
the return of the Government’s investment is required 
under the statutes. The district is making the re- 
29 turn in annual installments without interest over a 
period of years, only a few of which have not elapsed. 
When $3,367,769 have been repaid by the district, pay¬ 
ments will cease. 

The district’s payments are five per cent of the average 
crop return for the current and the nine preceding years, 
so that in years of low crop production the annual pay- 
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ments tend to become smaller, and in years of large crop 
production the annual payments tend to increase, although 
the fact that a ten year average is required, has a tendency 
to flatten out the inequalities. Based on the present rate 
of return, the district will be paying on its obligation for 
more than 50 vears. 

KUBACH, 

Chief Accountant. 

30 Exhibit “C.” 

Powell, Wyoming, April 12, 1927. 
The Hon. E. C. Finney, 

Assistant Sec. of the Interior, 

Washington, D. C. 

Dear Sir: 

I 

We acknowledge receipt of your letter of March 29, 1927, 
enclosing a request for $3,243.00 which you figure we owe 
you for operation and maintenance of the reserved works, 
referred to in Article 41 of the contract between the United 
States and The Shoshone Irrigation District dated Novem¬ 
ber 4, 1926. Also for a certain amount of accounting and 
inspection referred to in Article 51 of said contract. 

Inasmuch as you neglected to send a statement along 
with vour bill, there are some things about this Iseeminglv 
unusual charge that we do not quite understand. In a letter 
to the Commissioner of Reclamation under date of Feb¬ 
ruary 23, 1927 we suggested that a representative of the 
District be present at the Denver Conference tjo be held 
there, for the purpose of talking over some of these matters, 
and he replied that his time would all be taken up with 
other matters, but we learned afterwards that this same 
matter was finallv threshed out at that meeting without 
the District having anv sav whatever in the matter. 

We note from information obtained at the Local office 
that you have us charged with $1,705.00 on the 1 Shoshone 
Dam and Reservation (reservoir), which from jour point 
of view is altogether too high from the fact th^t all that 
could possibly be required to take care of the Shoshone 
Dam and Reservation (reservoir) is the man who operates 
the power house at which we understand he puts in most 
of his time, and what inspection is necessary. 
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This matter was thoroughly gone over at the conference 
between our representatives and the department officials 
while negotiating for the recently approved contract, and 
we were assured that while this charge would have to be 
determined bv the Secretarv these charges would not be 
large and would be kept down to a minimum. In fact we 
were assured that the expense of operating the Shoshone 
Dam and Reservation (reservoir) had averaged only 
$600.00 per annum for several years last past and it was on 
this assurance with others that the contract was signed. 

Your estimate of $850.00 for Hvdrometry it seems to us 
is entirely too high in view of the fact that all that will be 
required to keep track of the natural flow of the river would 
be an occasional reading of the two rating stations located 
above the Shoshone Dam. 

31 We also find that vou have us charged with 
$2,000.00 Telephone expense. For your information 
we wish to state that the District has taken charge of its 
part of the Project Telephone System, which we understand 
has been paid for by the unit holders in the form of O. & M. 
charges and which we feel belongs to the District. 

The District have an arrangement with the local tele¬ 
phone company whereby we obtain all of the service neces¬ 
sary, at the regular rates charged the general public. For 
example the total expense to the District for the entire year 
will be approximately $140.00 which the District will pay. 
The contract with the Railroad Company lines to Cody will 
be canceled within the next 50 days and as a consequence 
the expense to the United States for telephone service on 
account of the District would surelv be awav under the fig- 
ures indicated in your bill. 

We wish to state that the District is now operating under 
the budget system and our budget for the present year was 
made up by the Project Superintendent and one of the en¬ 
gineers, and evidently they knew nothing in advance that 
any such charge that you figure would be presented to us 
for payment. Their estimate of the two items of inspection 
and operation and maintenance was $500.00 for each item 
of $1,000.00 altogether. 

This budget was inspection and passed upon by the court 
of Park County, and we have no authority to expend any 
additional sum of money for this particular work, without 
asking the approval of the court for any additional expen- 
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diture, in which case it will be necessary to furnish good 
and sufficient reasons why it is necessary to expend the 
extra amount, as the court will look with very much dis¬ 
favor on any seemingly extravagance on the part of the 
District, We acted in good faith in the preparation of this 
budget and getting it approved by the court ancj the Wyo¬ 
ming law prevents us from expending any sums in excess 
of our budget allowance. Under the circumstances you can 
readily understand that we can not pay you more than is 
authorized in this budget. 

Our budget for the year 1928 will have to be made up 
in the verv near future and we would suggest that vou make 
up an estimate of the cost of the items mentioned in your 
bill, so that we may present them to the court for inspection 
and approval. 

As for the item of $600.00 for accounting which is covered 
by Article 51 of the contract, we are willing to pay reason¬ 
able charges for this particular work, but Article 51 pro¬ 
vides that this charge is not due until Mav 31, 1928, and on 
each May 31, for the preceding year ending December 21. 
We are willing to make payment on or before May 31, 1928, 
of any expense of accounting properly chargeable to us. 

The fact that Congress failed to provide an appropriation 

for this particular accounting, inspection and ^o on could 

liardlv be considered our fault. 

• 

32 The Commissioners of the Irrigation District in 
attempting to operate the irrigation system are en¬ 
deavoring to practice the most rigid economy and while they 
expect to meet all of their just obligations, we must insist 
that all unreasonable charges and unnecessary expenses be 
eliminated for in the event we did not do this the court which 
controls our operations will see to it that this is done. 

Under the circumstances vou can readilv see that we have 

* • 

no authority to pay to the United States any amount in 
excess of the $1,000.00 provided for in our budget, but we are 
willing to make payment of this amount at this time and 
you will find enclosed herewith our warrant drawn payable 
to the Fiscal Agent, Bureau of Reclamation at Rowell, Wyo¬ 
ming, in the amount of $1,000.00. We do hope tiiat this sum 
of money will be sufficient to pay our proportionate share 
of operation and maintenance and inspection of the reserved 
works. We must refuse payment of any sum Whatever for 
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accounting until the same falls due for the reason that we 
are in the same condition as Congress has left the Bureau 
of Reclamation with no funds available for that purpose. 

Yours very truly, 

THE SHOSHONE IRRIGATION 
DISTRICT, 

(Sgd.) J. C. KRAUSE, 

President. 

(Sgd.) G. W. GONELL, 

Vice Pres. 

(Sgd.) GEO. W. ATKINS, 

Secretary. 

(Sgd.) H. S. GRAHAM, 

Commissioner. 

(Sgd.) HARRY ANDERSON, 

Com missioner. 

C C.—Sen. Warren, Sen. Kendrick, Cong. Winter, Supt. 
at Powell. 

S3 Supreme Court of the District of Columbia. 

Friday, March 17, 1933. 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 

• *#***# 

Upon consideration of the motion filed herein, to substi¬ 
tute party defendant, it is ordered that said motion be, and 
the same is hereby granted, whereupon, Harold L. Ickes, 
Secretary of the Interior, is hereby substituted as party 
defendant in the place and stead of Ray Lyman Wilbur. 

1 COX, Justice. 





Reply to Answer. 
Filed March 29, 1933. 


* 


Comes now the above named plaintiff, and for reply to 
the Answer of the defendant denies each and every allega¬ 
tion therein contained that is inconsistent and at variance 
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with plaintiff’s petition. Plaintiff further alleges that the 
allegations in said Answer show that defendant and his pred¬ 
ecessors used their discretion in an arbitrary and capri¬ 
cious manner. 

CHESTER I. LONG, 

PETER Q. XYCE, 

s. w. McIntosh, 

Attorneys for plaintiff. 

I consent to the filing of the above out of timeL 

0. H. GRACES, 
Attorney for Defendant. 


Findings of Fact , Conclusion of Law , Memorandum 

Opinion. 

Filed June 13, 1933. j 


##**«#* 

The Court makes and finds the following findings of fact 
and conclusion of law— 

1. Under authority of the Act of June 17^ 1902 and 

amendments thereto the Bureau of Reclamation Constructed 
an irrigation system known as the Shoshone Project in 
Wyoming consisting of the necessary works for the irriga¬ 
tion of lands within the project aggregating 184,878 acres. 
So far as the land itself is concerned the project is made up 
of five divisions designated as Garland, Frannie^ Willwood, 
Hart Mountain and Oregon Basin. The Garlaijid Division 
comprises 45,994 acres, and is the division effected by 
the contract of plaintiff corporation Shoshon^ Irrigation 
District. | 

2. The Shoshone Project was authorized in 1904, com¬ 
menced in 1905, and the bulk of the Garland Division was 
constructed by 1917. As a basis for the construction of the 
Garland Division the public notices were given by the Secre¬ 
tary of the Interior as provided by law at th4 times and 
rates, and for the acreages and for the total amount as 


shown on plaintiff’s exhibit 4, which is made a part hereof 
by reference. By February 10, 1917 such puplic notices 
had been given covering 44,000 acres or hiore of the 
3G Garland Division at rates ranging from $45 to $59 per 
acre. Thereafter other public notices were given 
covering additional acreages. Between 1915 and 1917 pub¬ 
lic notices covered costs for drainage. 



1«V94hi, 


30 


UNITED STATES, ETC., VS. HAROLD L. ICKES. 


3. in 1920 construction of a power and electric system in 
connection with the Shoshone Project was begun, and opera¬ 
tion of that svstem was commenced earlv in 1922. 

Defendant contends that the power system was a sixth 
division of the Shoshone Project while plaintiff contends 
that the power system was part of the entire project which 

was divided into onlv five divisions. It is not necessary 

•> •> 

for me to decide which of these contentions is correct. 

The estimates for the power system had not been made 
before the public notices covering the great bulk of the 
Garland Division had been given. In arriving at the amount 
per acre of the charges covered by all of said public notices 
and in arriving at the total amount thereof the Bureau of 
Reclamation did not include anything for the construction 
of said power system. 

f The total cost represented by the total of all water right 
applications would be sufficient to pay the cost of construc¬ 
tion of works for the Shoshone Irrigation District or Gar- 
land Division, and would include an amount in excess of the 
proportionate share of the Shoshone District to pay its 
part of the cost of the power system; in other words, the 
total of the public notices described in Finding 2 exceeds the 
\ entire cost of the construction by more than enough to cover 
\the charge against the Garland Division if it were required 
^to pay a proportionate share of the cost of the power 
svstem. 


I I 


37 4. The cost of the construction of the power sys¬ 

tem was kept separately upon the books of the 
Bureau of Reclamation; no part of such costs was ever 
allocated or charged to any division of the project or in¬ 
cluded in the estimate of the amount to be charged against 
the land. 

The operations of the power system from 1922 to 1931 
are shown by the following figures— 


Shoshone Power Plant. 


1922 

1923 

1924 

1925 

1926 

1927 
192S 

1929 

1930 

1931 


Operat¬ 

Depre¬ 


Gross 

Net 


ing cost 

ciation 

Total 

Revenues 

Revenues 

7.SS7.55 

13,532.00 

21,419.55 

16,096.19 

5.323.36 

Loss. 

13.564.24 

19.4S8.00 

32,034.24 

36.430.58 

4.396.34 

Gain. 

11,372.40 

21,456.00 

32,82S.40 

26,836.42 

5,991.98 

Loss. 

11.641.59 

21,456.00 

33,097.59 

13,75S.09 

19 339.50 

Loss. 

12.664.70 

22,231.21 

34,895.91 

14,296.56 

20 599.35 

Loss. 

12.S96.25 

22,094.04 

34,990.29 

24,853.07 

10,137.22 

Loss. 

15.103.S9 

22,094.04 

37,197.93 

50.552.72 

13.354.79 

Gain. 

14,972.07 

22,423.44 

37,395.51 

80,129.88 

42,734.37 

Gain. 

14,773.35 

22,823.44 

37,596.79 

79,167.12 

41,570.33 

Gain. 

12,892.60 

23,393.44 

36,286.04 

75,153.21 

38.S67.17 

Gain. 
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Iii 1925 and 1926 the aggregate revenues from the power 
system were slightly more than the operating costs with¬ 
out considering depreciation. When depreciation was con¬ 
sidered the power system showed a loss (except in 1923) 
until 1928, and after that year the net annual profits have 
been substantial. 

5. Plaintiff Shoshone Irrigation District is a quasi mu¬ 
nicipal corporation organized under the laws of Wyoming. 

Acting under the provisions of section 4 of the Act of 
December 5, 1924 (43 Stat. 672) and on or about November 
4, 1926 plaintiff made and entered into a contract with the 
United States providing for the taking over, hnd under 
which plaintiff did take over the care, operation and 
38 maintenance of the Garland Division of thg Shoshone 
Project, and assumed payment of the unpaid con¬ 
struction indebtedness of the consenting application land- 
owners. 

6. In the spring of 1926 representatives of plaintiff came 
to Washington and negotiated said contract with the Bu¬ 
reau of Reclamation. Said representatives of plaintiff re¬ 
quested the insertion of a paragraph in the contract which 
would give plaintiff a share of the power plant profits, and 
what became section 31 of the contract was inserted at 
plaintiff’s request. During said negotiations tlie attorney 
for the Bureau stated said section 31 would fully cover 
plaintiff’s interest in the profits in the Shoshone power 
plant. 

One or more meetings of the unit holders in plaintiff 
corporation were held in Wyoming in the fall pf 1926, at 
which one or more representatives of the Burea|i of Recla¬ 
mation were present; one of such representatives repeated 
the statements contained in the preceding paragraph as to 
the legal effect of section 31. 

7. Sometime in 1927 or 1928 a difference of opinion de¬ 
veloped between the Bureau of Reclamation aild plaintiff 
as to the meaning of section 31. The Bureau contended 
that under the contract plaintiff had no interest in the 
profits of the power plant, and plaintiff contended to the 
contrary. While not abandoning its contention as to the 
meaning of the contract, plaintiff in 1928 tendered to the 
Bureau of Reclamation a supplemental contract setting the 
matter at rest and containing provision for further pay¬ 
ments by plaintiff. These negotiations came to an end 
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sometime after the introduction into the House of Repre¬ 
sentatives of the appropriation bill which resulted in the 
Act of March 4, 1929. 

39 8. Thereafter plaintiff demanded of defendant’s 

predecessor that he determine and announce the 
amount of the annual net profits arising from the opera¬ 
tions of said power plant and the portion thereof to which 
plaintiff is entitled. On July 29, 1931 the First Assistant 
Secretary of the Interior approved the opinion of the Solici¬ 
tor of the Department, which is Exhibit B to the defendant’s 
answer, and is made part hereof by reference. 


Conclusion of Law. 

The foregoing findings of fact require that the applica¬ 
tion for the writ of mandamus be denied. 

June 13, 1933. 

i JESSE C. ADKINS, 

Justice . 


40 Opinion. 

Plaintiff contends that bv its contract and bv subsection 

•> » 

I of the Act of December 5, 1924 it acquired a vested right 
to have the Secretarv of the Interior determine annuallv 
the net profits of the Shoshone power system, and to de¬ 
termine the proportionate share thereof to which plaintiff 
is entitled, and to credit such share on the annual instal¬ 
ment of the construction costs chargeable to the unit 
holders whose payments plaintiff had assumed. 

Defendant denies that plaintiff is entitled to any share 
of said profits under its contract; and that the Act of March 
4, 1929 repealed subsection I so far as it applied to the 
Shoshone Project. 

Plaintiff replies that if this be the correct construction of 
the Act of 1929 it is unconstitutional as attempting to de¬ 
prive plaintiff of rights vested under its contract. 

Subsection I of the Act of December 5, 1924 provides: 

‘ 4 That whenever the water users take over the care, oper¬ 
ation, and maintenance of a project, or a division of a 
project, the total accumulated net profits, as determined by 
the Secretary derived from the operation of project power 
plants, leasing of project grazing and farm lands, and the 
sale or use of town sites shall be credited to the construe- 
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tion charge of the project, or a division thereof, and there¬ 
after the net profits from such sources may be ulsed by the 
water users to be credited annually, first on Account of 
project construction charge, second on account of project 
operation and maintenance charge, and third, as the water 
users mav direct. No distribution to individual water users 
shall be made out of any such profits before all obligations 
to the Government shall have been fully paid.” 

Section 31 of the contract is as follows— 

“Should any net profits be realized by the Unjited States 
from any of the various sources named in subsections I and 
J of said act of congress of December 3, 1924, the 
41 same will be announced and determined each vear 
bv the secretary in a written statement to be sent 
to the district. The portion of such net profit, if any, as 
determined bv the secretary, shall be credited each vear as 
follows : 

(a) On the annual instalment project construction 
charges (including the construction charges payable by 
non-consenting application landowners) of the [district be¬ 
ginning with the instalment first coming due and continuing 
with succeeding construction instalments as far as such 
credit will go until the entire construction indebtedness of 
the district has been paid; 

I 

******* 

The Act of March 4, 1929 provides: 

“That the net revenues from the operation of the 
Shoshone power plant shall be applied, first, t4 the repay¬ 
ment of the construction cost of the power system; second, 
to the repayment of construction cost of the Shoshone Dam; 
and third, thereafter such net revenues shall be covered 
into the reclamation fund.” 

In my judgment the writ of mandamus must be denied 
for the following reasons— 

1. The suit is one against the United States, 

The prayer is that the Secretary of the Interior deter¬ 
mine the net profit received by the United States from the 
operation of the Shoshone power system and the portion 


3—6061a 
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of such net profit to which plaintiff is entitled as required 
by subsection I of the Act of December 5, 1924, and Article 
31 of the contract of November 4, 1926, and to credit the 
same annually to plaintiff. 

It is admitted that the power system belongs to and is 
being operated by the United States. It is claimed that 
under Article 31 of its contract plaintiff is entitled to have 
annually a credit of its share in the net profits, and it is 
requested that the court compel the United States to per¬ 
form specifically its contract with plaintiff. 

The Supreme Court has held consistently that where a 
suit is to compel the executive officer to do an act which 
amounts to performance of a contract with the gov- 
42 eminent, such suit is one against the government, 
and that the courts are without jurisdiction unless 
the government, state or national, has consented to be sued. 
Wells r. Roper, First Assistant Postmaster General, 
246 U. S. 333, affirming 44 App. D. C. 276. 

Re Ayers, 123 U. S. 443. 

Pennoyer r. McConnaugh, 140 U. S. 1. 


There is an interesting question whether plaintiff’s relief 
is sought under the contract or under the Act of December 
5, 1924, the contract being the condition bringing the 
statute into operation. I am unable to distinguish this case 
from the principle of the cases just cited. 

The facts of the case compel plaintiff to rely on its con¬ 
tract. So far as the Shoshone Project is concerned sub¬ 
section I of the Act of December 5, 1924, has been repealed 
bv the Act of 1929. It is onlv because of its contract that 
plaintiff contends that the repeal is unconstitutional so far 
as plaintiff is concerned. 


I may add that I think it is not necessary for me to de¬ 
termine the proper construction of the contract of Decem¬ 
ber 5, 1924. 


In Wells v. Roper, supra, the Supreme Court said: 


“Neither the question of official authority nor that of 
official discretion is affected for present purposes by as¬ 
suming or conceding for the purposes of the argument that 
the proposed action may have been unwarranted by the 
terms of the contract and such as to constitute an actionable 
breach of that contract by the United States” (p. 338). 
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I 

I 

2. In my judgment the duty of the Secretary to perform 
the act sought to be compelled is neither plain nor minis¬ 
terial. 

To reach a decision the Secretary was required to con¬ 
sider a number of facts, as to some of which the evidence 
was conflicting; he was required to construe a contract; 
and he was required to consider and construe a number of 
statutes. 

43 I think the meaning of the contract is a question 
of some doubt, but that the contract is capable of the 
meaning the Department has given to it. If that construc¬ 
tion is correct, the Act of 1929 does not take plaintiff ’s con¬ 
tract rights or property. 

I think the Act of 1929 is capable of the construction that 
it repeals subsection I so far as the entire Shoshone Project 
is concerned. Assuming that plaintiff’s construction of its 
contract is correct and that plaintiff had acquired a right 
to an interest in the net profits of the power system and to 
an annual credit thereof, I think the Act of 1920 is capable 
of the construction either that it breached the contract of 
November 4, 1926, or that it was a taking of plaintiff’s con¬ 
tract rights and that therefore the Act of 1929 i$ not uncon¬ 
stitutional but that plaintiff has a remedy in the Court of 
Claims either for damages for breach of its contract or for 
just compensation for the taking of its contract rights. 

It is true that defendant’s predecessor in refusing plain¬ 
tiff’s request did not go into such detail as outlined above; 
but I think he never agreed with plaintiff’s construction of 
the contract, and that he decided that the Act 0f 1929 pre¬ 
vented him from giving anv such credit. 

I think it is clear that the decision of the questions before 
the Secretary required thorough and intelligent study and 
consideration of both facts and statutes, and the exercise 
of judgment of the highest order; that the construction or 
application of the statutes is not free from doijbt, and that 
therefore the judgment of the Secretary cannot be con¬ 
trolled by mandamus. Wilbur v. U. S ., 281 IT. S. 206, 21S. 

June 13, 1933. 

JESSE C. ADltlNS, 

J ustice . 
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44 Supreme Court of the District of Columbia. 

Tuesday, June 13, 1933. 

Session resumed pursuant to adjournment, Hon. Jesse C. 
Adkins. Justice, presiding. 

gjc * % # sjfc # 

This cause having been heretofore argued and submitted 
to the Court upon the petition filed herein for writ of man¬ 
damus, the rule to show cause issued thereon and the an¬ 
swer to said rule, it is ordered that said petition be, and 
the same is hereby dismissed and the rule to show cause 
discharged. 

Wherefore, it is considered that petitioner take nothing 
by this action that the respondent go hence without '/ay, 
be for nothing held and recover of petitioner his costs of 
defense to be taxed bv the clerk and have execution thereof. 

ADKINS, Justice. 

45 Motion of Plaintiff to Amend Findings of Fact and 

Conclusions of Laic. 

Filed June 30,1933. 

Comes now the Plaintiff in the above-entitled cause, bv 
its attorneys, and respectfully moves this Honorable Court 
to amend the findings of fact and conclusions of law filed 
herein on June 13, 1933 in the following respects: 

Findings of Fact No. 2. 


Plaintiff requests that Finding No. 2 be amended to read 
as follows in lieu of No. 2 as found bv the Court: 


4 4 2. The Shoshone Project 


was authorized in 1904 and 


commenced in 1905. As a basis for the construction of the 


Garland Division of the Shoshone Project, the public no¬ 
tices were given by the Secretary of the Interior as pro¬ 
vided by law at the times and rates, and for the acreages 
and for the total amount as shown on plaintiff’s exhibit 4, 
which is made part hereof by reference. By February 10, 
1917, such public notices had been given covering 44,000 
acres or more of the Garland Division at rates ranging from 
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$45 to $59 per acre, aggregating $2,530,000.00. - Thereafter, 
other public notices were given covering additional acre¬ 
ages as shown by Plaintiff’s exhibit 4, aggregating $1,620,- 
000.00. One third of the total expense for the construction 

of the Garland Division was incurred after the vear 1917. 

* 

Between 1915 and 1927, public notices were issued covering 
the cost of drainage. The last date of public notices cover¬ 
ing cost of drainage was in 1927.” 

Findings of Fact Xo. 3. 

Plaintiff requests that Finding Xo. 3 be amended to read 
as follows, in lieu of Xo. 3 as found by the Court: 

46 “3. In 1920 construction of a power and electric 

system in connection with the Shoshone Project was 
begun, and operation of that system was commenced early 
in 1922. 

The Shoshone Power Plant is a part of the Shoshone 
Project which is divided into five divisions, and was built 
during the period from 1920 to 1925, inclusive. 

The total cost represented by the total of all water right 
applications would be sufficient to pay the cost of construc¬ 
tion of works for the Shoshone Irrigation District or Gar¬ 
land Division, and would include an amount in excess of 
the proportionate share of the Shoshone District to pay its 
part of the cost of the power system; in other words, the 
total of the public notices described in Finding 2 exceeds 
the entire cost of the construction by more than enough to 
cover the charge against the Garland Division for its pro¬ 
portionate share of the cost of the power system. 

In the public notices for drainage the Bureau of Reclama¬ 
tion included Two Hundred Seven Thousand Fight Hundred 
twentv dollars more than what thev now claim to have ex- 
pended for drainage. This additional amount was included 
in order to cover the Garland Division’s proportionate 
share of the cost of construction of the power plant system 
which was built as an incident to drainage of the Garland 
Division.” 

Findings of Fact X"o. 4. 

Plaintiff requests that finding No. 4 be amended to read 
as follows in lieu of Xo. 4 as found bv the Court: 
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“4. The cost of the construction of the power system was 
kept separately upon the books of the Bureau of Reclama¬ 
tion. The operations of the power system from 1922 to 
1931 are shown by the following figures: 


47 Shoshone Power Plant. 


in£ cost. ciation Total Revenues Revenues 

1922 . 7.887.55 13.532.00 21.419.55 16.096.19 5,323.36 Loss. 

1923 . 13.564.24 19.4SS.00 32.034.24 36.430.58 4.396.34 Gain. 

1924 . 11.372.40 21.456.00 32.S2S.40 26.S36.42 5.991.98 Loss. 

1925 . 11.641.59 21.456.00 33.097.59 13.75S.09 19.339.50 Loss. 

1926 . 12.664.70 22.*231.21 34.S95.91 14.296.56 20.599.35 Loss. 

1927 . 12.896.25 22.094.04 34.990.29 24.853.07 10.137.22 Loss. 

1928 . 15.103.S9 22.094.04 37.197.93 50.552.72 13.354.79 Gain. 

1929 . 14.972.07 22.423.44 37,395.51 80.129.SS 42,734.37 Gain. 

1930 . 14,773.35 22.823.44 37.596.79 79.167.12 41.570.33 Gain. 

1931 . 12.S92.60 23.393.44 36.2S6.04 75,153.21 38,867.17 Gain. 


In 1925 and 1926, the aggregate revenues from the power 
system were slightly more than the operating costs without 
considering depreciation. 

Plaintiff requests that the following additional findings 
of fact be made bv the Court in accordance with Plaintiff's 
suggested findings of fact: 

(9) The cost of said Garland Division’s equitable, 
ratable, proportionate share of said Shoshone Project was 
announced by the defendant in public notices as required 
bv said Reclamation Act. 


The total amount of said public notices so announced by 
the defendant aggregate $4,152,042.24 and exceed the Gar¬ 
land Division’s equitable, ratable, proportionate share of 
the actual construction cost of of said Shoshone Project, 
including the power plant feature or part thereof. 

4S 10. The Shoshone Irrigation District is a public 


corporation organized under the laws of the State of 
'Wyoming and entered into a contract with the United States 
under date of November 4,1926, which provided for the tak¬ 
ing over by it of the care for, operation, maintenance of the 
reclamation works df said Garland Division and for the 
assumption and payment by it to the United States of said 
construction cost so fixed and determined by the Secre¬ 
tary; the said contract providing that the plaintiff would 
directly care for, operate and maintain the portion of said 
reclamation works described therein as ‘ 4 transferred 
works” and that the District would pay to the United States 
its share of the expenses of care for, operation and main¬ 
tenance of the portion of said irrigation works described 
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therein as “reserved works”, the possession and control 

of which were retained bv the Government. 

* 

11. The said contract was entered into under the pro¬ 
visions of the Act of June 17, 1902 and the amendments 
thereto, and particularly under the provision of Section 4 
of the Act of December 5, 1924 (43 Stat. 672) which spe¬ 
cifically provides that the plaintiff shall receive the benefits 
of subsections (i) and (j) of the said Act whicli entitles it 
to have any net profits derived from the operation of the 
Project Power Plant. 

12. Xet profits have been realized by the United States 
from the operation of said Shoshone Power Plant. 

13. The said contract of November 4, 1926 in! clear, defi¬ 
nite, and concise language directs the defendant to an¬ 
nounce and determine annually in a written statement to be 
sent to tlie plaintiff, the amount of any net profits realized 
by the United States from the operation of said Shoshone 
Power Plant, and provides a method of disposal thereof. 

14. The defendant has based his refusal upon the 
49 claim that the Act of March 4, 1929 (45 jStat. 1592) 
prevents any such action on his part. 

15. The plaintiff by its contract of November 4, 1926 
acquired vested rights in said power plant profits of which 
it could not be divested by subsequent acts of Congress. 

16. The defendant is bound to disregard anv subse-r 
quently passed Act of Congress which violates a|iy of plain¬ 
tiff’s vested rights as given in said contract. 

17. It is defendant’s duty to annually determine and an¬ 
nounce in a statement to be sent to plaintiff district the net 
profits realized by the United States from the operation of 
said Shoshone Project Power Plant. 

18. The Act of Congress of March 4, 1929 is unconsti¬ 
tutional and void insofar as it would effect any right of the 
plaintiff under its contract of November 4, 1926; and it is 
the duty of the defendant to disregard said Act and to 
proceed under the direction of plaintiff's contract and the 
law as it existed on November 4, 1926, the effective date of 
said contract. 

CHESTER I. LONG, | 

PETER Q. NYCE, 

ERNEST J. GOPPERt, 

samuel w. McIntosh, 

Attorneys for Plaintiff . 
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* 


Memorandum. 

Filed June 30,1933. 

# * * * 




Upon consideration of the motion of plaintiff to amend 
the findings of fact and conclusions of law I have stricken 
out the last sentence in Finding 2; otherwise I overrule the 
motion. 

Petitioner notes an exception to the overruling of the 
motion and to my amendment of Finding 2. 

June 30, 1933. 

i JESSE C. ADKINS, 

Justice. 


51 Supreme Court of the District of Columbia. 

Frida v, June 30, 1933. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

# * # * # # # 


For good cause shown, and upon the Court's own motion, 
it is this day ordered that the judgment entered herein upon 
the 13th day of June, 1933, be, and the same is hereby va¬ 
cated, set aside and for naught held. 

Whereupon, after consideration of the motion filed herein 
by the petitioner, to amend the findings of fact and con¬ 
clusions of law, it is ordered that said motion be, and the 
same is hereby granted as to the striking out of the last 
sentence of finding number two; otherwise the said mo¬ 
tion is hereby overruled. To which ruling the petitioner 
notes an exception which is duly allowed. 

And thereupon, this cause having been heretofore heard 
and submitted to the Court on the petition filed herein for a 
writ of mandamus, the rule to show cause issued thereon 
and the answer to said rule, together with testimony taken 
at the hearing of this cause and the Court having here¬ 
tofore filed its findings of fact and conclusions of law, it is 
now ordered that the said petition filed herein be, and the 
same is hereby dismissed and the rule to show cause dis¬ 
charged. 
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Wherefore, it is considered that petitioner take nothing 
by this action that respondent go hence without day, be 
for nothing held and recover of petitioner his costs 

52 of defense to be taxed by the clerk and h^ve execu¬ 
tion thereof. 

From the foregoing judgment the petitioner by its at¬ 
torney of record, in open Court, notes an appeal to the 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a cost bond is hereby fixed in the sum of 
One Hundred Dollars ($100.00) with leave to deposit Fifty 
Dollars ($50.00) cash with the clerk in lieu thereof. 

ADKINS, Justice. 

Memorandum. 

July 21, 1933.—$50 deposited by plaintiff in lieu of bond 
on appeal. 

53 Assignments of Error. 


Now comes the Plaintiff and assigns as error the action 
of the Court in the following matters: 

1. The Court erred in holding that the petitioji could not 
be maintained on behalf of the relator upon tike facts as 
found bv the Court. 

• # | 

2. The Court erred in holding that the petitioji could not 

be maintained on behalf of the relator upon all| of the evi¬ 
dence in the case. 

3. The Court erred in not issuing the writ a 
the petition. 

4. The Court erred in dismissing the petition, i 

5. The Court erred in reopening the evidence and there¬ 
after admitting in evidence defendant’s Exhibits to the 
answer numbered D to I inclusive. 

6. The Court erred in finding that the bulk kf the Gar¬ 
land Division was constructed by 1917. 

7. The Court erred in failing to find that If 
date of the last public notice covering cost of dr 

8. The Court erred in failing to find that ther 
five Divisions of the Shoshone Project. 


)27 was the 
ainage. 

;e were only 



Filed Julv 21, 1933. 
#####* 
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9. The Court erred in finding that the estimates for the 
power system had not been made before the public notices 
covering the great bulk of the Garland Division had been 
given. 

54 10. The Court erred in finding that no part of the 

costs of the power plant were ever allocated or 
charged to any division of the project or included in the 
estimate of the amount to be charged against the land. 

11. The Court erred in including depreciation as an item 
to be taken into consideration in ascertaining the profit or 
loss of the power plant. 

12. The Court erred in admitting evidence that the cost 
of the power system was carried as a power system cost 
independent of the Irrigation District. 

13. The Court erred in overruling plaintiff's motion to 
amend the findings of fact and conclusion of law. 

14. The Court erred in holding that the suit is one 
against the United States. 

15. The Court erred in holding that it was admitted that 
the power system belongs to the United States. 

16. The Court erred in holding that the dutv of the Sec- 
retary to perform the act sought to be compelled is neither 
plain nor ministerial. 

17. The Court erred in holding that the action of the De¬ 
fendant could not be controlled by mandamus. 

CHESTER I. LONG, 

PETER Q. NYCE, 

ERNEST J. GOPPERT, 

1 samuel w. McIntosh, 

Attorneys for Plaintiff. 

Received a copy of the foregoing assignments of error 
this 21, day of July, 1933. 

NATHAN R. MARGOLI), 
CHAS. FAHY, 

E. E. RODDIS, 

Attorneys for Defendant. 
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55 Memoranda . 

July 21, 1933.—Proposed Bill of Exceptions, filed. 

Bill of Exceptions submitted. 

Supreme Court of the District of Columbi^. 

Saturday, August 5, 1933. 

Session resumed pursuant to adjournment, Hon! Jesse C. 
Adkins, Justice, presiding. 


As of August 4th. 

Come now the parties hereto by their attorneys <f>f record, 
and thereupon, the plaintiff by its attorney presents to the 
Court its Bill of Exceptions taken at the trial of tjiis cause, 
and heretofore submitted herein, and prays that!the same 
be signed and made of record, nunc pro tunc, which is 
hereby accordingly done. 

ADKINS, Justice . 

56 Designation of Record. 

Filed July 21, 1933'. 


i 

The Clerk will please prepare the record on Appeal in 
the above-entitled cause, and include therein the ifollowing: 

1. Petition and exhibits. (Excluding Ex. A—included 
in bill of exceptions.) 

2. Rule to show cause. 

3. Answer of defendant. (Excluding Exs. B D E F G 
H & I—included in bill of exceptions.) 

4. Order substituting Harold L. Ickes, Secretary of the 
Interior, as defendant. 

5. Reply to answer. 

6. Findings of fact and conclusion of law. 

7. Memorandum opinion of the Court. 

8. Judgment entrv. 

9. Order vacating judgment entry. 

10. Motion to amend findings of fact and conclusion of 
law. 
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11. Order overruling motion to amend findings of fact 
and conclusion of law. 

12. Judgment entry, including notation of appeal and 
order fixing undertaking on appeal. 

13. Memorandum of deposit of Fifty Dollars ($30.00) in 
lieu of undertaking on appeal. 

14. Assignments of error. 

15. Memoranda of filing and submission of bill of excep¬ 
tions and approval of same. 

16. Bill of exceptions. 

17. This designation. 

CHESTER T. LONG, 

PETER Q. XYCE, 

ERNEST J. GOPPERT. 
SAMUEL W. McIXTOSH, 

Attorneys for Plaintiff. 

Received a copy of the above designation Julv 21, 1033. 

NATHAN R. MARGOLD, 
CHAS. FAHY, 

E. E. RODDIS, 

Attorneys for Defendant . 

57 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, herebv certify the foregoing 
pages numbered from 1 to 56, both inclusiye, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 81460 at Law, wherein United 
States on relation of Shoshone Irrigation District is Plain¬ 
tiff and Ray Lyman Wilbur, as Secretary of the Interior, 

* * * •> 

is Defendant, as the same remains upon the files and of 
record in said court. 

In testimony whereof, I hereunto subscribe my name and 

* > i • 

affix the seal of said court, at the city of Washington, in 
said District, this 22nd day of August, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 
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I 

5S In the Supreme Court of the District of Colombia. 

At Law. 

No. 81460. 

United States on Relation of Shoshone Irrigation Dis¬ 
trict, Plaintiff, 


Harold L. Ickes, as Secretary of the Interior, Defendant. 

Bill of Exceptions. 

Be it remembered that this case came on for hearing: on 

March 30, 1933, before Mr. Justice Adkins to trv the issues 

7 7 • 

herein. 

It was stipulated, “That the total cost represented by the 
total of all water right applications would be sufficient to 
pay the cost of construction of works for the Shoshone Irri¬ 
gation District and would include an amount in Excess of 
the proportionate share of the Shoshone District tp pay its 
part of the cost of the power plant and distribution sys¬ 
tem, and that the amounts of items 1 to 7 in Article Vlof ~ , 
-the contr act of Novem ber 4, 1926, as shown by the books 
kept bvj.he Bureau oUReclamation would exceed the total t . 
amount of the Garland Division’s proportionate [share oJLLJ 
The, hi terest claimed by iUnTtlie Sh~oeshone Power PlantJ-UiJ 

Upon an offer being made by the plaintiff of the Wyoming 
statutes with reference to the irrigation law of that State, 
the following colloquy took place between Mr. Graves, at¬ 
torney for the defendant, and the court: 

“Mr. Graves: Before we go too far on a question of evi¬ 
dence we want to interpose an objection to the introduction 
of any evidence to establish any questions of fact [hat have 
already been determined bv the Secretary. j 

The Court: All right. It may be understood that that 
exception of yours goes to any evidence that comes within 
that language. 

Mr. Graves: Yes, sir. 

The Court: All right. And that you have an Exception 
to its introduction.” j 
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The contract of November 4, 1926, being Exhibit A to 
Plaintiff's petition, was admitted in evidence. This was 
in words and figures as follows: 

Department of the Interior, 

Bureau of Reclamation. 

Shoshone Irrigation Project, Wyoming. 

Contract With the Shoshone Irrigation District, Providing 
for Transfer of Manag-rnent of the Irrigation TUorA's of 
the Garland Division and for Repayment of Construction 
Costs Upon a Crop Production Basis. 



1. This agreement, made this 4th day of November, 1926, 
between the United States of America, herein called the 
United States, acting for this purpose by E. C. Finney, 
First Assistant Secretary of the Interior, herein called the 
secretary under the provisions of the act of Congress, of 
June 17, 1902, (32 Staff, 388), and acts amendatory thereof 
or supplementary thereto, and particularly under the pro¬ 
visions of Section 4 of the act of congress, of December 5, 
1924, (43 Staff, 672, 701) all referred to as the Reclamation 
Law, and The Shoshone Irrigation District, an irrigation 
district organized under the laws of the state of Wyoming, 
and located in the county of Park, in the state of Wyoming, 
herein called the District. 

Witnesseth that: 


Explanatory Recitals. 
Classes of Land in the District. 


2. Whereas, the district includes within its boundaries 
about 42,000 acres of irrigable lands which receive their 
water supply from the irrigation works constructed by the 
United States for the Garland division of the Shoshone 
project, of which area, approximately 39,286 acres are cov¬ 
ered by water right applications (and are hereinafter re¬ 
ferred to as application land) and approximately 3,991 acres 
of irrigable land are not now covered by water-right appli¬ 
cations (and are hereinafter referred to as non-application 


UNITED STATES, ETC., VS. HAROLD L. ICKES 


47 


land). The owners of application land are hereinafter re¬ 
ferred to as application land owners, and the owners of 
non-application land as non-application land owners. Ap¬ 
plication landowners who now or hereafter (by tjie execu¬ 
tion of the form attached hereto as Exhibit A) (l)j agree to 
abrogate their water-right application and (2) accept the 
terms of this contract, are hereinafter referred tp as con¬ 
senting application landowners. 


Concerning Previous Contracts. 
Whereas, under public notices issued by the 


3. 


secretary 

applicable to said Garland division of the Shoshone project, 
the various entrymen and owners of application land 
have tiled water-right applications in form approved by the 
secretary, which have been duly accepted and approved on 
behalf of the United States and constitute the contracts be¬ 
tween such landowners and entrymen and the Unitjed States. 

Landowners Desire Benefits of Act of December 5, 1924. 

4. Whereas, the district desires to secure the benefits of 

’ i 

Section 4, of said act of congress, approved December 5, 
1924, and to take over the operation and maintenance of the 
canal svstem and other irrigation works as described in 
article 32 (hereinafter referred to as the transferred works) 
of the said Garland division of the Shoshone project. 

Now, therefore, in consideration of the prenjiises, it is 
herebv agreed as follows: 

District Assumes Payment of Construction Charges. 


let becomes 
ss (includ- 


5. The district assumes and agrees to pay in the manner 
hereinafter stated to the United States construction charges 
as follows: 

(Item 1) The total, as of the date this contra] 
effective, of the unpaid construction indebtedn^ 
ing interest and penalties, as determined by the secretary 
and unpaid and unaccrued charges, the dates Af payment 
for which have been extended under any of the felief acts) 
to the United States, of all the consenting application land- 
owners, as defined in article 2 hereof; (Item 2) t|he amounts 
of operation and maintenance charges (including interest 
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and penalties) funded upon consenting application land 
under subsection L. of said act of congress of December 5, 
1924; (Item 3) the consenting application landowners' rata¬ 
ble proportion of the book value of equipment and sup¬ 
plies transferred under article 37 of this contract ; (Item 4) 
the total of the unpaid construction indebtedness, including 
interest and penalties, of all the non-consenting application 
landowners (as defined in article 2 hereof), said total con¬ 
struction indebtedness to be determined from the Shoshone 


Project books, the individual water-right applications cov¬ 
ering such noil-consenting application landowners and the 
public notices applicable thereto; (Item 5) the construction 
charges as announced by public notice or as hereafter so 
announced for the irrigable acreage of non-application land 
as determined by the secretary; (Item 6) the sum of $315,- 
000.00 representing the cost of additional drainage as pro¬ 
vided and described in article 43 of this contract; and (Item 
7) the total, as of the date this contract becomes effective, 
of the unpaid 1924 charges, including interest and penalties, 
as covered by notes and mortgages, executed by individual 
waterusers for the purpose of securing water during the 
irrigation season of 1926. This amount shall be paid in 
four equal semi-annual instalments, the first instalment to 
be due December 31, 1927, the second May 31, 1928, the 
third December 31, 1928, and the fourth May 31, 1929, the 
charges so extended to bear six per cent interest, payable 
annuallv. 


Provided, however, that the extension herein granted is 
conditioned upon the payment to the United States on ac¬ 
count of such charges, the sum of Twenty Thousand Dol¬ 
lars ($20,000) on or before December 31, 1926, and the notes 
and mortgages covering this item will not be released unless 
the amount named is so paid. 

In case of dispute, as to the amount of any of the fore¬ 
going items, the matter will be determined by the secretary, 
whose decision will be final and binding upon both parties. 

The district is to assume a primary obligation to make 
payment of item 4, only if the non-consenting application 
landowners fail of refuse to make payment of the amount 
thereof. The payment of construction charges (being the 
total of items 1 to 7, both inclusive) by the district to the 
United States, shall continue until the said construction 
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indebtedness hereby assumed and agreed to be paid, has 
been fully met; provided, however, that the district shall not 
be required to pay for the unentered public land while in 
that status. 

District to Collect from Non-Consenting Lands and Act as 
Fiscal Agent of the United States. 

6. The district will act as fiscal agent of the United States 
for the collection of charges hereafter due the Ulifted States 
from the non-consenting application landowners.! The dis¬ 
trict will collect such charges on or before the date when the 
same are due under terms of applicable contracts or water- 
right applications and public notices, and will pay same 
over to the United States within Thirty (30) days after 
same are collected together with the penalties prescribed 
in the case of water-right applications by subsection H. of 
Section 4 of said act of December 5, 1924. The district will 
use all means in its power to collect such charges from the 
parties named, including the withholding of water, the dis¬ 
trict being hereby constituted by the United States, the 
assignee of any power possessed by the United States to 
withhold the delivery of water to enforce the collection of 
charges. 

Annual Construction Payment bv District to United States 
on Basis of 5% of Average Gross Acre Income. 

7. In addition to the payments provided for m article 6 
the district will pay to the United States each year a con¬ 
struction charge, which will be determined by multiplying 
tlie average rate per acre (as announced by the secretary) 
by the total number of irrigable acres of (1) consenting ap¬ 
plication lands and (2) non-application lands! subject to 
construction charges, as the said total number of acres is 
determined and announced annually bv the secretary; 
provided, however, that when the total of the ajnounts due 
on behalf of consenting application and non-application 
land is reduced by previous payments to less than a full 
instalment on the foregoing basis, the amount then due will 
be announced to the district bv the secretary; 

i 

The average rate per acre to be used in determining the 
annual construction payment to be made to the United 
4—6061a 
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States by the district under this article will be live (5%) 
per cent of the average gross annual acre income (as con¬ 
clusively determined by the secretary) annually, of (1) 
irrigable consenting application land and (2) irrigable non¬ 
application land in cultivation in the district for the ten 
(10) calendar years, first preceding the year in which such 
announcement is made by the secretary. For the purpose 
of determining the annual construction payment to be made 
bv the district to the United States under this article, all 
the irrigable consenting application and non-application 
lands are considered to be in one class, but it is agreed that 
the district, if it so desires, may classify the said lands and 
upon tin* approval of such classification by the secretary 
mav collect annual construction assessments at different 
rates per irrigable acre from said lands of the various 
classes, but the annual construction payments to be made 
by the district to the United States under this article, will 
not be changed by such classification. Should the district 
decide to make the land classification provided for herein, 
it mav have the use of the government records in regard to 
land classification, and also the government records in re¬ 
gard to crop returns from the various farm units in de¬ 
termining the proper rate of construction assessments ap¬ 
plicable to each class of land. 

The secretarv in announcing to the district the total 
number of irrigable acres upon which construction charges 
are to be collected under this article, will also omit any 
acreage upon which the construction charges, as herein ad¬ 
justed, shall have been paid in full. The district will assist 
the secretary in obtaining the acreage of such paid-up land, 
by (1), keeping accurate records of the construction pay¬ 
ments made upon each tract of consenting application land 
and (2) by furnishing upon request of the United States, 
copies of such records to the secretary each year in advance 
of the date when the secretary’s said annual announcement 
is to be made to the district. 


District to Increase Assessments to Cover Deficiencies. 

8. The total sums due each year from the district to the 
United States (exclusive of the amounts which the district 
is to collect as fiscal agent of the United States) are general 
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obligations of the district and the district will each year 
levy assessments sufficient to pay the same in full to the 
United States, together with any deficiencies, ^nd in the 
event that the sums realized are not sufficient tb meet the 
total amount so due, the district in the next assessment 
levied thereafter will include an additional le\jy to meet 
such deficiencies. 

Terms of Pavment Modified as Authorized by Xew Law. 

•/ * 

9. The said construction charges herein assumed and 
agreed to be paid by the district on behalf of consenting 
application lands will be accepted in lieu of the construction 
charges provided for in the individual water-right appli¬ 
cations covering such land, but non-consenting (application 
landowners will remain subject to the terms andj conditions 
contained in their existing water-right applications and 

contracts. The decision of the secretarv as to the amount 

% 

of any instalment due and as to the date same is due shall 
be conclusive. 

Release of Individual Liens Provided in Water-Right 
Applications or Reserved in Patents 

i 

10. After payment of Twenty Thousand Dollars ($20,- 
000.00) named in Item 7, Article 5, and the confirmation of 
the apportionment of benefits hereunder the lien of the 
individual water-right applications heretofore made, and 
also the liens reserved in the patents, shall (subject to the 
provisions of Sec. 2, of the act of congress of May 15, 1922, 
42 Stat. 541) be released as to all consenting application 
lands and such consenting application landowners shall be 
released from the obligations of the individual [water-right 
application theretofore assumed by them or tpeir prede¬ 
cessors in interest, and the district obligations herein pro¬ 
vided for accepted in lieu thereof. 

Future Announcements Affecting Construction Payments. 

11. After the close of each vear hereafter the secretarv 
will notify the district in writing of his findings in regard 
to the average gross annual acre income for t)ie irrigable 
consenting application and non application lands in culti- 
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vation in the district for that year, and the average for the 
ten (10) year period, including* such year and each preced¬ 
ing* year within such period unless the secretary shall find 
the average gross acre income for such year to be so near 
the average last determined as to make no material differ¬ 
ence in the rate previously determined, in which event the 
rate last determined and stated bv the secretary shall con- 
tinue. The failure of the secretary to state his findings in 
regard to the average gross acre income, for any future 
year will be construed as equivalent to a finding by him 
that the average gross acre income for such year is the 
same as for the last preceding ten (10) year period, and 
that the rate last stated will continue. 

Construction Changes Payable December Ml, and 

May 31. 


12. The district agrees to make such annual payments, 
beginning with the year of 1927, in semi-annual instalments, 
the first semi-annual instalment to be due December 31, 
1927, and the second May 31, 1928, and like instalments 
in each of the succeeding years thereafter until the entire 
amount covered by this contract has been paid. Payment 
of construction charges on account of lands acquired by the 
district on account of payment delinquency shall be sus¬ 
pended until such lands are sold or leased by the district; 
provided, however, that the period of suspension shall not 
exceed three years, from the date the lands are so acquired. 

The payment of construction charges will be as follows: 
one-third of the first annual payment on construction shall 
be paid in semi-annual instalments, the first semi-annual 
instalment to be due December 31, 1927, the second May 
31, 1928; two-thirds of the second annual payment on con¬ 
struction shall be paid in semi-annual instalments, the 
first semi-annual instalment to be due on December 31, 
1928 and the second May 31, 1929. The balance of the sum 
due on the first and second annual payments on construction 
shall then be distributed over the remaining construction 
charges, the full amount of the annual payments of which 
shall thereafter be payable each year in semi-annual instal¬ 
ments due December 31 and May 31. 
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Benefits of Act May 25, 1926. (Public Xo. 284). 

12a. There shall be deducted from the total cost for the 
Garland division: 

(a) The amount represented by the per-act’e charge 
against 4,011 acres permanently unproductive for lack of 
fertility in the soil; 

(b) $21,373.00 on account of 0. & M. deficit prior to 
August 13, 1914, and there shall be suspended allj payments 
upon construction charges against 3,709 acres temporarily 
unproductive for lack of fertility in the soil, an<jl; 

(e) 524 acres on account of having been abandoned. 

All as shown by classification heretofore madei under the 
supervision of the board of survey and adjustments, and as 
shown in the table on page 47 of said Document 201, checked 
and modified as outlined in “General Recommendations,” 
numbered 2 and 4, page 60, of said document. 

i 

Penalty and Interest Reduced. 

13. The penalty of one per centum (1%) per month 
against delinquent accounts provided in sections 3 and 6 
of the Act of Congress of August 13, 1914, (38 $tat., 6S6), 
is hereby reduced to one-half of one per cent \ l /i c /c) per 
month as to all instalments coming due from tjhe district 
to the United States on behalf of application and non-appli¬ 
cation land; but it is understood that the penalties pro¬ 
vided in this article apply to the payments to be made by 
the district to the United States, and that assessments 
levied by the district will be subject to the penalties and 
interest charges provided in the state law as I applicable 
thereto. 

Delinquent Charges, and Cost of Transferred Equipment 
and Supplies Added to Construction. 

14. All construction and all operation and ntaintenance 
charges due and unpaid except delinquent charges for 1924 
covered bv notes and mortgages heretofore given bv in- 
dividual water right applicants, from the consenting appli¬ 
cation landowners to the United States at the |date of the 
transfer of the works, including interest, and penalties, 
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together with the consenting application lands' pro rata 
share of the book value of the equipment and supplies 
turned over to the district under Article 37 hereof, shall 
be added to the total unaccrued and unpaid construction 
apportionment against the lands of each consenting appli¬ 
cation landowner and the sum of such new totals thus 
established shall be the gross construction charges pay¬ 
able by the district on behalf of the consenting application 
lands: provided, however, that the amount of the delin¬ 
quent charges described in Item 7, Article 5, shall not be 
funded. In the first operation and maintenance assess¬ 
ment levied by the district, or toll charge collected by the 
district under this contract, there will be included an assess¬ 


ment or toll charge (a) upon non-consenting application 
lands adequate to raise funds to pay the United States the 
non-consenting application lands’ pro rata portion of the 
book value of the equipment turned over to the district 
under Art. 37 hereof, and (b) upon all lands subject there¬ 
to. such assessment or toll charge as will be adequate to 
raise funds to pay the United States such lands’ estimated 
proportion of the operation and maintenance charges on 

account of the operation and maintenance bv the United 

- * 

States of the reserved works during the first year as pro¬ 
vided in Article 13: provided, that an assessment to cover 
Item (b) shall be made each vear thereafter as long as 


the United States operates any of the reserved works. 


Total Construction Charges Against Individual Tracts. 


15. Annual construction assessments shall be levied 
against each tract of consenting application land until the 
full construction charge apportioned to such tract has been 
paid notwithstanding that other tracts of consenting appli¬ 
cation lands may be sooner paid out and construction as¬ 
sessments (except for assessments to meet deficiencies as 
provided in Article 8) discontinued as to such other lands. 
The district shall pay the United States the amounts above 
agreed upon irrespective of the defaults of individual land- 
owners in meeting their assessments. The district shall 
increase its levy each year in order to obtain a sum suf¬ 
ficient to meet the deficiencies of past years as provided in 
Article 8. Such increase may be levied upon consenting 
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application lands although the construction charges appor¬ 
tioned thereon have been fully paid, and the sums paid 
by the owners of consenting application lands tc make up 


the deticiencv due to the failure of others to make 
shall not be considered as payment on the co 


charges apportioned against the consenting application 


lands upon which such payments are made, but 


payments 

istruction 


after the 


owner of any such tract of consenting application land has 
fully paid the amount of the apportionment of construc¬ 
tion benefits apportioned thereto as provided ljiereunder, 
such tract of land shall thereafter be subject to construction 
assessments only when the district is deliquent in its con¬ 
struction payments to the United States and to the extent 
necessary to meet its pro rata share of such delinquency. 

Objecting Landowner May Remain Subject to'Present 

Terms. j 

j 

i 

16. Any landowner not consenting in the mijnner pro¬ 
vided in Article - to such readjustment of cdnstruction 
charges against his lands in the district will have his lands 
continued upon the basis of the terms of existing contracts 
as embodied in the accepted water-right applications or 
other contract applicable to such tracts of land 
notices applicable there, but in that event such 
continue subject to the terms of payment provided in such 
contracts, water-right applications, and public notices, shall 
not be entitled to anv of the benefits of this contract, and 
the lien or none of the delinquent charges against such 
non-consenting lands shall be released nor shall anv lien 
applicable thereto under the patent or water-right appli¬ 
cation be released. 

All Benefits Conditional Upon Payment. 

17. Should any assessment, or assessments, authorized 
by the terms of this agreement and levied against any 
tract of land in the district, be held irregular or ^oid, or the 
district, or its officers be enjoined or restrained from mak¬ 
ing or collecting any assessments provided for herein from 

anv tract of land in the district, at the instance of the 

* 

owner or holder of such tract of land, then such! tract shall 


qnd public 
land shall 
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have no right to any of the benefits of this contract and 

shall immediatelv revert to the obligations and terms of 

* - 

payment provided for in the individual water-right appli¬ 
cation contracts and the public notices under which such 
water-applications were made, and no water furnished 
through any works constructed by the United States shall 
be delivered to or for such tract or tracts of land until 
the construction and operation and maintenance charges 
at the rates and upon the terms and conditions provided 
in such water-right applications and the public notices 
applicable thereto shall have been paid by the landowner 
to the district and bv the district to the United States, to 
the same extent that would have been required had this 
contract never been made. The district is hereby author¬ 
ized to collect from such lands, as fiscal agent of the United 
States, and shall promptly pay over all such construction 

collections to the United States, and the secretarv herebv 

* • 

announces and gives public notice with reference to such 
lands that the operation and maintenance charges here¬ 
after applicable thereto shall be the same as those appli¬ 
cable to other lands lof the same class which become subject 
to the terms of the contract, and payment of the operation 
and maintenance charges from such lands shall likewise 
be required in advance as a toll charge as a condition to 

the deliverv of water in like manner as in the case of other 
* 

lands in the district. It is further agreed and understood 
that the payment of construction and operation and main¬ 
tenance charges at the rates and upon the terms and con¬ 
ditions provided for herein as to lands subject to this con¬ 
tract, and at the rates and upon the terms and conditions 
provided in the water-right applications and public notices 
applicable thereto, and contracts applicable thereto as to 
lands which revert to or remain subject to such applications 
and contracts is a prerequisite to the right to receive water 
from anv of the works constructed bv the United States, 
and no irregularitv in levving assessments bv the district, 
or lack of authoritv in the district whether affecting the 
validity of district assessments, or not, shall be of any effect 
to authorize any landowner of the district to demand or 
receive water made available through irrigation works 
constructed by the United States unless construction and 
operation and maintenance charges at the rates and upon 
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Of 


the terms and conditions provided herein have be^n paid by 
such landowner. 

1927 Operation and Maintenance During First Year. 

18. The district’s proportion of the estimated cost of 
operation and maintenance during the year 1927, appli¬ 
cable to all lands subject to district assessments or to the 
collection of toll charges on account of (a) operation and 
maintenance of the reserved works by the Unijted States 
during the year 1927, and (b) the distribution; of stored 
water and natural flow from Shoshone river will be esti¬ 
mated bv the secretarv and announced to the district as 
. * . * # 
provided in Article 41. Xon-consentmg application land- 

owners will be required to pay their proportionate part of 
the book value of equipment and supplies transferred as 


provided in Article 37, as a portion of the 1927 
and maintenance charges, and public notice to 
is hereby given. Pursuant to the provisions of 


operation 
that effect 
Subsection 


X, Section 4, of said Act of Congress of December 5, 1924, 


the funds necessary for the operation and mail 


tenance of 


the transferred works during the vear 1927 will be collected 
in advance and water will not be delivered until such 
charges are paid. After the end of the year 1927 the sec¬ 
retary will cause a statement to be furnished ,to the dis¬ 
trict showing the actual cost during said year J927 of the 
operation and maintenance of the works reserved by the 
United States, and the district’s proportionate share there¬ 
of, and the actual cost of the distribution and protection 
of stored water run in Shoshone River, including all the 
items of cost and expense herein enumerated aind the dis¬ 
trict's proportionate share thereof, and thereafter the 
charge against the district on account of said operation and 

;ted to con- 
■ad of said 


maintenance during the year 1927 will be readju 
form to the said statement of actual cost, inst 
advance estimate of cost, by making or allowing a suitable 


debit or credit against or in favor of the dist 


net, as the 


case may be, which credit or debit will be deducted from or 


added to the amount which would otherwise be 


the district to the United States the following year. 


payable by 
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Carrying Out Obligations of Contracts. 

19. The district shall carry out, in accordance with their 
correct intent and meaning, and to the satisfaction of the 
secretary, all project contracts, of whatsoever kind or na¬ 
ture, now in force '{or hereafter in force provided any 
such new contracts or any modifications of existing 
contracts are acceptable to the district board, as shown by 
a resolution of the board duly adopted) affecting the 
transferred property in any manner and shall fulfill all 
obligations imposed upon the United States therein. Xo 
contract affecting the project made by the district, except 
for the usual labor, equipment, supplies and services 
in connection with the operation and maintenance of the 
transferred works, and the delivery and distribution of 
water, shall be valid until approved by the secretary, and 
a draft of such contract shall be submitted to the secre¬ 
tary for approval as to form before execution. 


Secretary to Approve Bond of Treasurer. 

20. The secretary shall approve the amount of the bond 
required to be furnished by the treasurer of the district 
and no person shall be authorized to act as treasurer or to 
handle anv of the funds to be collected or disbursed bv the 
district without furnishing a surety company bond in an 
amount approved by the secretary for the faithful per¬ 
formance of the duties of his office. 


Amounts Due the United States a First Charge Upon 

Collections. 

21. The amounts due the United States from the dis¬ 
trict for the operation and maintenance of the works re¬ 
served to the United States shall be a first charge upon 
the operation and maintenance collections of the district. 

To Use All Powers to Collect Agreed Charges. 

22. The district agrees that it will cause to be levied and 
collected all necessarv assessments and will use all the 
powers and resources of the district, including the taxing 
power of the district and the power to withhold delivery of 
water, to collect and pay to the United States all charges 
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provided for in this contract in full on or befor<i the day 
that the same become due. 

i 

Agreed Charges a General Obligation of the restrict. 

23. The district is obligated to pay to the United States 
as provided in Article 8, the full amounts herein agreed up¬ 
on according to the terms stated regardless of individual 

m ^ # j 

default in the pavment of anv assessment levied bv the 
district, but it is understood and agreed that when con¬ 
struction assessments on any tract of consenting applica¬ 
tion land have been paid in an aggregate amount equal to 
the full amount of the construction charges applicable 
to such tract, including all the items mentioned in Article 
5 hereof, such tract of land hereinafter referred to as 
paid-up land, shall thereafter be liable for | construc¬ 
tion assessments for the purpose of meeting the obligations 
of the district under this contract, onlv to the extent that 


assessments are levied to meet delinquencies (as 


in Article 8) in the payment of charges and may be as¬ 


sessed at a lesser rate than the rate applicable] 


provided 


to lands 


of similar class which are not paid up, if such lesser rate, 
together with the district’s other collections, will suffice to 
meet the district’s obligations to the United States, and in 
1 lie event of such delinquencies on the part of tike district 
and/or the collection of construction assessments Jfrom such 


paid up lands, it shall be the duty of the district 


to refund 


to the owners of such paid-up lands the construction assess¬ 
ments collected therefrom in excess of the total construc¬ 
tion charges applicable thereto, or so much of sijich excess 
as can be paid out of the funds available in the) 
of the district and not required to pay the disti 


treasury 
ict’s obli¬ 


gations to the United States, or the district’s share of the 
cost of the operation and maintenance of the transferred 
works, and the maintenance of the district organization. 

Xo Water to Be Delivered Without Pavmbnt. 

24. Pursuant to the provisions of Section 6 eff the Act 

no water 
be district 


of Congress of August 13, 1914, (38 Stat., 686) 

shall be delivered to or for any tract of land in t_ 

the owners or holders of which shall be in arrears more 


than one year for the payment of any charge for 


operation 
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and maintenance or anv annual construction charge and 
penalties, or any assessment levied by the district for the 
purpose of paying* such construction, or operation and 
maintenance charges, or who after the beginning* of the 
year 1927 shall fail to pay in advance the annual opera¬ 
tion and maintenance charges. The secretarv mav retake 
possession of the transferred works so far as may be nec¬ 
essary to secure compliance by the district with this arti¬ 
cle or otherwise to insure the non-deliverv of water to land 

%• 

so in arrears. 

Statement of Status 1 of Payments Affecting Right to Water. 

25. The district will furnish the United States a list 
of lands in the district which are entitled to receive water 
under the terms of the preceding article, which list shall 
be amended or supplemented from time to time after 
changes occur in regard to the status of said lands and 
the list shall be available for the use of the United States 
in reducing the amount of water turned in at the head of 
the transferred works in proportion to the lands under said 
transferred works, which on account of delinquency in pay¬ 
ment are not entitled to receive water. Water so with¬ 
held may be used by the district provided the dis- 

59VL> trict is not delinquent in the payment of any charges 
due the United States hereunder, upon other land 
in the district, upon which the charges are paid. Should 
the treasurer of the district at any time when the dis¬ 
trict has collected and has available in the hands of the 
treasurer sufficient funds to make such payments fail to 
pay promptly to thb United States the construction or op¬ 
eration and maintenance charges herein agreed to be paid 
by the district, the district will, upon notice from the sec¬ 
retary, and as often as such notice is given, discharge such 
treasurer and terminate his authority to act as treasurer 

of the district and select another treasurer satisfactory’ 

•• 

to the secretary to perform such duties. 

Responsibility for Holding the United States Harmless. 

26. After the transfer of said transferred works, the dis¬ 
trict shall hold the United States, its officers and agents, 
harmless as to anv and all damage which mav in anv man- 
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I 

I 

ner grow out of any operation and maintenance of the 
transferred works. j 

I 

Rules and Regulations. 

I 

27. The secretary reserves the right, so far as> the pur¬ 
port thereof may be consistent with the provisions of this 
contract, to make rules and regula-ions and to afld to and 
modify them as may be deemed proper and necessary to 
carry out the true intent and meaning of the law ^nd of this 
contract. 


Public Land Subject to Assessments Under the Smith Act. 

28. Pursuant to the provisions of Section 3 fc>f the act 
of congress of May 15, 1922 (42 Stat., 541) all unentered 
public lands and entered lands for which no final certificate 
has been issued, located within the district, and described 
in a list marked Exhibit B, attached hereto and made a 
part hereof, are hereby designated as subject tp the pro¬ 
visions of the act of congress of August 11, 191£j (39 Stat., 
506); Provided, that unentered public land, while in that 
status, shall not be assessed by the district for any purpose. 

I 

Contract to Be Authorized by Election and Confirmed by 

Court. j 

i 

29. The execution of this contract shall be authorized by 
the qualified electors of the district at an electibn held for 
that purpose. Thereafter, without delay, the district shall 
prosecute to decree proceedings in court for the judicial 
confirmation of the authorization of this contract. The 
United States shall not be in any way bound to proceed un¬ 
der the terms of this contract until the confirmatory final 
judgment in such proceedings shall have beeb rendered, 


including final decision on any appeal prosecuted there¬ 
from. The district shall furnish the United Stlates for its 
files certified copies of all proceedings relating to the elec¬ 
tion upon this contract and the confirmation proceedings 
in connection therewith. 

Claims and Complaints of Incorrect Distribution of Water. 

I 

30. The United States and it- agents in charge of the re¬ 
served works will use their best efforts and befet judgment 
to deliver and turn out for the several partiei entitled to 


62 


rXITED STATES, ETC., VS. HAROLD L. ICKES. 


receive water from said works, their correct and proper 
share of the water actually available therefrom, and should 
the district, or any of the landowners or water users of the 
district feel aggrieved on account of anv alleged shortage 
in the water supply delivered by the United States here¬ 
under or on account of anv alleged mistakes or inaccuracies 

« C 1 

in the division of the water among the parties entitled to 
receive water from feaid reserved works, such party shall at 
once report to the officer of the United States in charge of 
said reserved works such alleged shortage or error in the 
division or delivery of water, and such officer shall promptly 
investigate any such complaint and if he finds that the 
proper proportionate share of the available water supply 
to which such party is entitled is not being delivered for 
such party, he will correct the delivery in so far as the 
United States has control of such deliverv and distribution, 
so that the correct proportionate share as nearly as prac¬ 
ticable to which pa-ty is entitled will be delivered to or for 
such party at the point of delivery herein provided. If any 
such party is dissatisfied with the decision of such officer of 
the United States in charge of the reserved works, such 
party may apply to the secretary for an order for the cor¬ 
rection of anv alleged error in the deliverv or division of 
water from said reserved works, but neither the United 
States nor its officers or agents shall be liable in damages 
on account of any such alleged shortage or mistake in the 
deliverv or division of the water from said reserved works. 


Profits Under Subsections I and J of the Act of December 

5, 1924. 

31. Should any net profits be realized by the United 
States from anv of the various sources named in subsec- 
tions I and J of said act of congress of December 5, 1924, 
the same will be announced and determined each year by 
the secretary in a written statement to be sent to the dis¬ 
trict. The portion of such net profit, if any, as determined 
by the secretary, shall be credited each year as follows: 

(a) On the annual instalment project construction 
charges (including the construction charges payable by 
non-consenting application landowners) of the district be¬ 
ginning with the instalment first coming due and continuing 
with succeeding construction instalments as far as such 


UNITED STATES, ETC., VS. HAROLD L. ICKE 


63 


credit will go until the entire construction indebtedness of 
the district has been paid; 

(b) Thereafter upon operation and maintenance charges 

(including operation and maintenance charges op non-con¬ 
senting application land) as the same come due to the 
United States; | 

(c) As the district may direct; but no distribution to in- 


lich profits j 
been fullv 


dividual water users shall be made out of anv s 

* 

until all obligations to the United States have 
paid. The secretary shall determine the proportion of net 
profits, if any, under said subsections I and J and from 
other sources equitably to be credited to the district, as 
well as the amount of such net profit. The decision of the/ 
secretary shall be conclusive as to the amount of net profits 
derived under subsections 1 and J of said act an^. the equi/ 
table proportion thereof to which the district is 


Operation and Maintenance Transferred. 


entitled. ! 


I 

9 

l 

32. Effective December 31, 1926, there is hereby trans¬ 
ferred to the District, the care, operation and maintenance: 

(a) Of all canals, laterals, and sublaterals, ^nd appur¬ 
tenant structures, of the Garland Division of the project, 
except the Corbett dam, Corbett tunnel, Garland Canal 
division 1 and 2, and the Frannie canal in the Garland Divi- 

7 # I 

sion with their respective appurtenant structures. 

(b) Of all drainage canals and drain ditches both open 
and closed, and their respective appurtenant structures, of 
the Garland Division. 

(c) Of all ditchriders’ camp grounds and buildings on 
the Garland Division. This transfer is made subject to 
the terms of all existing contracts. 

No title to any of the irrigation or drainage wdrks passes. 
The irrigation and drainage works so turned over are re¬ 
ferred to herein as the transferred works. Thcj works, the 
operation and maintenance of which is retailed by the 
United States, are herein referred to as the reserved works. 

Operation and Maintenance of Works Transferred in Part 

to the District. 

i 

33. Effective December 31, 1926, there is hereby trans¬ 
ferred to the District its proportionate share of the care, 
operation and maintenance of the following works common 
to the Garland and Frannie Divisions of the project to wit: 
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The Corbett dam, the Corbett tunnel, the lower Corbett 
camp, the Garland canal division 1 and 2, and the Frannie 
canal in the Garland division, together with all respectively 
appurtenant properties and structures. The Garland canal 
divisions 1 and 2 are defined as that portion of the Garland 
canal from the headworks to a point which is 100 feet be¬ 
low the Frannie canal takeout. The Frannie canal in the 
Garland division is defined as that portion of the Frannie 
canal from the headworks to a point which is 100 feet 
below lateral 67-F takeout. This transfer is made sub¬ 
ject to the terms of all existing contracts. Xo title to any 
of the transferred works passes. To the extent of the pro¬ 
portionate interests in the works transferred by this para¬ 
graph, the District shall be liable for the care, operation 
and maintenance of said works. The works as in this para¬ 
graph transferred shall hereafter be referred to as the com¬ 
mon t-ansferred works. The District shall jointly with the 
party or organization in charge or control of the Frannie 
Division provide all things for the purpose of caring for, 
operating and maintaining the works common to the Gar¬ 
land and Frannie Divisions. Such care, operation and 
maintenance may be by means of separate organizations 
and person-el or by joint contract with the parties or in¬ 
dividual as they may deem expedient from time to time. 
In any event each division shall be responsible for its pro¬ 
portionate share of the cost thereof. It shall be the duty 
of said District and party in charge of the Frannie Divi¬ 
sion to care for, operate and maintain such common works 
with the same fidelity as is herein provided for the care 
of such other works as are transferred to the district. It 
shall be the duty of said district and party or organization 
in charge of the Frannie Division to effect at all times an 
equitable division of the total water supply available be¬ 
tween the two divisions in accord with the respective rights 
of the parties thereto. Such equitable division shall be 
based on the total amount of water-right owned by the water 
users on each division taking into consideration good irri¬ 
gation practice, losses in canals and laterals from seepage, 
and the respective capabilities of the two divisions to re¬ 
capture and make use of return flow. On or before May 1 
of each year it shall be the duty of the district and party 
or organization in charge of the Frannie Division to make 
an estimate of the cost of the care for, operation and main¬ 
tenance of the works under their control together with in- 
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cidental expenses for the ensuing year, together with an 
estimate of the division of such costs between the two divi¬ 
sions. It shall be the dutv of the district to levy assess- 
ments and collect revenues to meet its proportionate share 
of such estimates in like manner and subject to all the pro¬ 
visions of assessments and collections for the operation of 
the transferred works. The United States contracts to re¬ 
quire similar action from the district or districts of the 
Frannie Division when they shall be formed and until such 
time further contracts to pay the Frannie Division propor¬ 
tionate share of such estimated costs of the care for, opera¬ 
tion and maintenance of the common works. In the esti¬ 
mate of the divisions of costs the principle thaj the costs 
shall be divided in proportion to the irrigable area of each 
division making due allowance for seepage and other un¬ 
avoidable incidental losses in the transit of the Supply for 
the Frannie Division through the District will be applicable. 


District May Require Advance Payment as Toll Charge. 

34. The District is authorized to require payment of 
operation and maintenance charges (including the charges 
due the United States for the operation and maintenance 
of the reserved works) in advance as a toll charge, and to 

withhold delivery of water until payment thereof is made. 

i 

Operation and Maintenance Charges to Be Uniform. 

35. The said operation and maintenance charges will be 
uniform per irrigable acre as to all lands using similar 
amounts of water, except that lands temporarily or perma¬ 
nently unproductive may, with the approval of the secre¬ 
tary, be relieved of all or a part of the operation and main¬ 
tenance assessments, and each irrigable acre of sjaid project 
for which the required payments have been made shall be 
entitled to the delivery of the same share of the available 
water supply of the said Garland Division, no\y Shoshone 
Irrigation District, to which it would be entitlecj under the 
various contracts applicable thereto if the United States 
continued to operate and maintain the transferred works. 

District Accepts Care, Operation and Maintenance. 

36. The District hereby accepts the care, operation and 
maintenance of the transferred works, and will care for, 

5—6061a 
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operate and maintain same and deliver water therefrom in 
full compliance with the said Reclamation Laws as they 
now exist or may hereafter be amended, the regulations of 
the secretary now and hereafter made thereunder and the 
terms of this contract and any other contracts in force ef¬ 
fecting the transferred works in such manner that said 
works shall remain in as good and efficient condition and 
of equal capacity for the storage, development, diversion 
and distribution of irrigation waters as is now the case, and 
will use all proper methods to secure the economical and 
beneficial use of irrigation water, the said operation, main¬ 
tenance, and control of said transferred works to be with¬ 
out expense to the United States. 


Turning Over Certain Equipment and Supplies. 


37. At some suitable time prior to the adjustment of con¬ 
struction charges provided for herein, the United States 
will cause to be submitted to a meeting of the Board of Di¬ 
rectors of the District, a list of the equipment and supplies 
used in connection with the operation and maintenance of 
the transferred works which will no longer be needed bv 
the United States after the transfer of said works, together 
with the book value thereof, the said book value being the 


cost thereof less estimated depreciation. Items on said 
list which the members of the said board there present, or 
a majority thereof, shall indicate that the board does not 
desire to take over, will be stricken from the list, and effec¬ 
tive December 31, 192G, the items remaining on the list will 
be turned over to the District for use in the operation of the 
transferred works. 


Keeping Transferred Works in Repair. 

38. Xo substantial change in anv of the transferred 
works shall be made bv the District without first obtain- 
ing the written consent of the secretary. The District shall 
make promptly any and all repairs to the transferred works 
which in the opinion of the Secretary are deemed necessary 
for the proper care, operation and maintenance of the trans¬ 
ferred works. If at any time, in the opinion of the secre¬ 
tary, any part of the transferred property shall from any 
cause be in a condition unfit for service he may order the 
water turned out and shut off until in his opinion such 
property is put into proper condition for service. In case 
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of neglect or failure of the said District to make such re¬ 
pairs, the United States may, at the option of the secretary, 
take back the care, operation and maintenance of the trans¬ 
ferred works, or may cause the repairs to be made and 
charge the cost thereof to the District, which charge the Dis¬ 
trict shall promptly pay. The District shall make, an¬ 
nounce and collect sufficient operation and maintenance or 
toll charges to promptly pay the same to the United States 
in addition to providing the necessary funds tc)> meet the 
other obligations of said District. 

Operation and Maintenance Payable in Advance. 

39. The estimated operation and maintenance jcharge ap¬ 
plicable to each tract of land receiving water tji rough the 
transferred works except the portion of 1927 operation and 
maintenance charges due the United States on account of 
the reserved works, will be collected in advance, and water 
will not be delivered until such charge has beep paid. In 
order to conform as closely as possible both ^o the pro¬ 
visions of Section 5 of the Act of Congress of August 1, 
1914 (38 Stat. 686) requiring operation and maintenance 
charges to be based on the number of acre-fe(jt of water 
delivered, with a minimum operation and niaintenance 
charge whether water is used or not, and subsection X of 
Sec. 4, of said Act of Congress of December 5, 1924, re¬ 
quiring payment of the operation and maintenance charges 
in advance, it is agreed that the operation and njiaintenance 
charges to be collected in advance by the District beginning 
with the year 1927, may be based upon an estimate of the 
number of acre-feet of water to be used by ea[ch tract of 
land during the current year, it being assumed for the pur¬ 
pose of such estimate that the number of acri-feet to be 
delivered to each tract of land during the current year will 
be the same number of acre-feet delivered to such tract 
during the preceding year, and a charge will qe made for 
each acre-foot of water to be delivered under, said estimate 
and assumption, but with a minimum operatiob and main¬ 
tenance charge per irrigable acre, whether the land is irri¬ 
gated or not, entitling the landowner to the delivery of not 
less than one acre-foot of water per irrigable acre at the 
rate per acre foot computed on the foregoing assumption. 
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Responsibility for Collections. 

40. The District shall be responsible to the United States 
for tlie payment to the United States of the construction 
charges collected bv the District. The amounts due the 
United States from the District for the operation and main¬ 
tenance of the works reserved to the United States shall be 
a first charge upon the operation and maintenance collec¬ 
tions of said District, but no lands from which construction 
charges due the United States are collected by said Dis¬ 
trict shall be released from the lien and obligation to pay 
such charges until the same have actually been paid over to 
the United States. 


Operation and Maintenance of Certain Works Retained by 

United States. Pavment bv District of a Pro Rata Share 

of Cost of Operation and Maintenance of Retained Works 

41. The United States will retain the care for, operation 
and maintenance and use of the following which are here¬ 
after referred to as the reserved works, namelv: 

(a) The Shoshone dam and reservoir and appurtenant 
structures and buildings. 

(b) The Shoshone Power Plant, and all transmission 
lines and substations in connection with the Shoshone power 
system, and all land withdrawn or acquired for the project. 

(c) The project telephone system, including all telephone 
instruments and equipment in connection therewith. 

(d) The United States reserve, consisting of the follow¬ 
ing unplatted lots and blocks of the Powell Townsite, to¬ 
gether with the buildings and property thereon, namely; 
Lots 9 to 16, Block 41, all Block 42, Lots 1 to 16, Block 43, 
Lots 1 to 22, Block 48, all Block 49, Lots 8 to 15 Block 50. 

(e) All other works and property, real and personal, of 
the L'nited States in connection with the project, except 
those transferred as described in articles 32 and 33 above. 


In consideration of the participation of the district in the 
cost of construction of the buildings and works on the 
United States Reserve in the Powell Townsite, together 
with the project telephone system, there is accorded the 
district the right to the use of the following: 

(a) Such office room in the Powell office as may be avail¬ 
able and which from time to time may be agreed to by the 
district and the United States. 
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(b) The operation and maintenance warehouse and such 
other warehouses or store rooms as may from tijne to time 
be agreed to by the district and the United State)*. 

(c) Storage space in the garage for three ear)* and such 
additional storage room therein as may from time to time 
be agreed to by the district and the United States. 

(d) The right to occupy such cottages as may from time 
to time be agreed to by the District and the United States. 

(e) The right to have work done and repairs made in 
the shops of the United States for the benefit of the trans¬ 
ferred works or the common transferred works as long as 
such shops are operated by the United States. 

(f) The right to use in the transaction of the (business of 
the district that part of the project telephone I system re¬ 
quired in connection with the operation and maintenance 
of all transferred works. 

On or before April 1, 1927, and on or before April 1 of 

each venr thereafter the secretary shall furnish the Dis- 
• • 

trict an estimate of the cost to be incurred during that 
calendar year for the above-named operation and mainte¬ 
nance, and an estimate of the District’s proportionate share 
thereof, and on or before Mav 31st, following the delivery 
of said estimate said District shall pay to the Uijited States, 
its said proportionate part of said estimated co|?t as shown 
in said estimate, and on or before April 1, of efich year be¬ 
ginning with the vear 1928, the secretary will furnish the 


actual cost 
preceding 


board the statement above provided for of the 

of said operation and maintenance during the ,_ 0 

year including all the items of expense to be incurred by 
the United States as provided herein, and within thirty (30) 
days after the delivery of said statement, the llistrict shall 
pay to the United States, or the United States jshall refund 
or credit to the District, a sufficient amount cjf money so 
that the total amount paid by the District to the United 
States as finally adjusted for each year’s operation and 
maintenance of said reserved works shall be the District’s ; 

I 

pro rata share of said actual cost and expense as above i 
provided for and shown by the said statement of actual c ost.y 


Water Developed in Drains. 

42. The irrigable lands of the Garland Div 
project may have the use and benefit of the w 
developed in the drainage system in said divisl 


ision of the 
ater supply 
on in so far 
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as the same equitably belongs to the United States, and the 
diversion thereof dbes not conflict with any existing con¬ 
tract right or rights acquired through the diversion and 
use of such water through works constructed bv the United 
States for the purpose of conveying and utilizing such water 
on other divisions of said project, the said right to divert 
and utilize any portion of said drainage water to be condi¬ 
tional upon the District furnishing the means of diverting 
or pumping such water from the drains into the canal sys¬ 
tem and paying the cost of the operation and maintenance 
of the necessary pumps or other means of diversion. 

Expenditure for Additional Drainage. 

43. The United States agrees to expend for the benefit of 
the district the sum of $315,000.00 or so much thereof as the 

Seeretarv of the Interior shall find necessarv for the com- 

% * 

pletion of the drainage system for the project lands within 
the limits of the irrigation district, which expenditure shall 
be subject to the approval of the commissioners of the Dis¬ 
trict ; the above-named sum to include all costs and ex¬ 
pense to the United States of whatsoever kind arising in 
connection with such construction, including disbursements 
for surveys, investigations, estimates, rights-of-way, legal 
work and for all incidental and overhead cost: Provided, 
that such construction work shall stop when such limit of 
expenditures has been reached, unless the electors of the 
district authorize a contract to pay an additional amount, 
and the obligation, named herein is contingent upon the 
necessary appropriations being made by congress. 

Selection of Manager or Superintendent. 

44. Until completion of the payment to the United States 
of the construction charges against the lands irrigated 
through said transferred works, the District shall employ a 
competent manager or superintendent, who shall have had 
experience in irrigation matters and who shall be otherwise 
qualified to manage or superintend the transferred works. 
The selection of said person shall be subject to the approval 
of the secretary and upon notice from the secretary that 
such project manager or superintendent, is or has become 
unsatisfactory, the District shall promptly and as often as 
such notice is given, terminate the employment of such un- 
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satisfactory employee and employ one acceptable to the 
secretary. It is particularly understood that the District 
will, upon the request of the secretary, dismiss such project 
manager or superintendent if he deliver water in contra¬ 
vention of Article 24 hereof. 

I 

Existing Credits Xot to Be Affected. 

43. Nothing in this contract shall operate t|o deprive 
any district landowner or any landowner consenting hereto, 
of the benefits of his pro rata share of any credits which 
he may have as shown by the books and accounts of the 
Shoshone project of the United States, and such credits are 
to be retained to the same extent as if this contract had not 
been made or had not been accepted by such landowner. 

District to Receive Benefit of Future Legislation. 

46. Should congress hereafter enact legislation permit¬ 
ting the District to meet its obligation to the United States 
under more favorable terms, or reducing the indebtedness 
due from the District to the United States, or providing 
any other terms or benefits acceptable to the District, 
nothing contained in this contract shall prevent t(he District 
from receiving the benefits of such legislation. 

! 

District to Keep Books and Records and Replort Crop 

Returns. 

i 

47. In order that the United States mav withdraw as 
completely as possible under the law from the (fare, opera¬ 
tion and maintenance of the transferred works, the District 
shall: 

(a) Install and maintain a modern set of books of ac¬ 
count to be acceptable to the secretary, showing all the 
financial transactions of said District, and furnish such 
financial reports and statements as may be required from 
time to time bv the secretarv. 

(b) Keep an accurate record of all crops raised and agri¬ 
cultural or livestock products produced, on the land served 
by the transferred property, and furnish the sjecretary on 
or before March 1st of each year a crop report in form pre¬ 
scribed bv the secretarv. 

•/ * 

(c) Keep each year a careful and accurate record of the 
water supply and the disposition of the same, ^nd furnish 
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such detailed reports concerning- the same as may be re¬ 
quired by the secretary. 

(d) Keep and report such other records as the secretary 
may require and in the manner and form he may require. 


Crop Census. 


48. The secretary shall have authority from time to time 

* • 

when he shall deem it necessary or desirable to do so, but 
not oftener than once a year, to cause a crop census to be 
taken and an investigation to be made of the acre income 
of the lands receiving water from the transferred works, 
or so much thereof as he shall deem necessary or desirable 
for the purpose of checking the records furnished by the 
District, or securing independent information concerning 
the crops and income produced on the lands under the 
transferred works, and may require such information to 
be given under oath, and any owner or occupant of land re¬ 
ceiving water from the transferred works who shall refuse 
to give under oath such information concerning crop pro¬ 
duction and income when requested to do so by such crop 
census taker or investigator shall be without right to re¬ 
ceive water made available through any of said transferred 
works until such information is furnished. The census 
taker, enumerator or investigator authorized bv the secre- 
tary to secure such information shall report to the District 
board the description of lands and names and owners or 
occupants of land refusing such information or refusing to 
verify or affirm the same under oath or affirmation, and 


upon notice from the secretary the District will withhold 
water from such land and such landowners or occupants of 
land until the requested information has been furnished. 


A statement of the cost 


of such crop census and investiga¬ 


tion will be furnished to the District and the cost thereof 


as shown by said statement will be paid by the District to 
the United States in the same manner and at the same time 


as the cost of the operation and maintenance of the retained 
works, provided that no part of such cost shall be collected 
from the owners of non-consenting lands. 


Inspection of Transferred Works. 

49. The secretary shall cause to be made from time to 

•> 

time a reasonable inspection of the transferred works to 
ascertain whether the terms of this contract are being satis- 
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factorily executed by the District. Such inspection shall 
include examination of the transferred works and of the 
books, records and papers of the District, together with ex¬ 
aminations in the office of the Bureau of Reclamation of all 
contracts, papers, plans, records and programs Connected 
with the said property. The actual expense of such inspec¬ 
tion as found by the secretary shall be paid by the District 
to the United States as herein provided. 

I 

I 

Contract May Be Terminated in Case of Breach on One 

Year’s Notice. ! 

50. In case of the breach of anv of the terms and condi- 
tions of this contract by the District, the United States re¬ 
serves the right upon one (1) year’s written notice to the 
District to in terminate this contract, and upon the termina¬ 
tion thereof the transferred property shall be returned to 
the United States in as good condition as when! received, 
reasonable wear and damage by the elements excepted: Pro¬ 
vided, however, that such return of the transferred prop¬ 
erty shall not affect the amount and terms of construction 

* 

charges as herein provided. 

Charge for Inspection, Repairs, General Expanse and 

Other Services. 

51. On May 31, 1028, and annually thereafter, the Dis¬ 
trict shall pay to the United States in each case ft>r the pre¬ 
ceding vear ending December 31, the following coists, to wit: 

(a) An equitable charge as determined by the secretary 
each year to cover general expense and the cost pf the book¬ 
keeping, accounting, clerical and legal work of jhe Bureau 
of Reclamation in connection with the accounts and collec¬ 
tions of said Garland Division and of all inspection under 
Article 50. 

(b) The cost of repairs to the transferred property made 
bv the United States under Article 38. 

Construction Collections to Be Promptly Turned Over. 

i 

52. All construction charges collected by tjhe District 
shall be paid over immediately as required by tjiis contract 
to the proper fiscal agent of the United States. 
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Replacement of Delinquent Treasurer. 

53. Should the treasurer of the District fail or neglect 
to pay over promptly to the United States all construc¬ 
tion or operation and maintenance charges so collected, 
the secretary shall have authority to suspend or terminate 
the authoritv of such treasurer to make further collections 
or disbursements, and upon notice from the secretary the 
District shall discharge such treasurer and terminate his 
authorin' to act as treasurer, and the secretary mav 
60 designate a fiscal agent of the United States to make 
such collections and disbursements, and to perform 
the duties of treasurer of said District as well as fiscal 
agent of the United States. In such event, such treasurer 
shall have authority to perform all the acts which could be 
performed by a treasurer selected by said District, but shall 
receive compensation only from the United States as its 
fiscal agent. 

Access to Books and Records. 


54. The proper officers or agents of the District shall 
have full and free access at all reasonable times to the 
project books and official records of the United States re¬ 
lating to the construction, acquisition, care, operation and 
maintenance of the transferred property, and the status of 
individual and District accounts and payments of opera¬ 
tion and maintenance and construction charges, with the 
right at any time during office hours to make copies of, or 
from the same, or any of them, and shall consult said rec¬ 
ords from time to time for the purpose of ascertaining the 
extent of delinquencies of individual water users in pay¬ 
ment of construction and operation and maintenance 
charges due the United States, and the question dependent 
thereon as to whether such users arc or are not entitled to 
receive water, and the proper representatives of the United 
States shall have similar rights in respect to the books and 
records of the District. 


Failure to Secure Confirmation of Contract bv Court 
Authorizes United States to Terminate This Contract. 

55. Although the United States is not in anv wav bound 
to proceed under this contract until a confirmatory final 
judgment from a court of competent jurisdiction shall have 
been rendered, as provided in Article 29 hereof, it is under- 
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stood that if the United States desires to do so, it may pro¬ 
ceed under this contract after the execution thereof by the 
District board and the holding of the District election au¬ 
thorizing the same, but should the United States sb proceed 
before confirmation, it is agreed and understood that should 
the District fail to secure such confirmation within a year 
from the date of such contract, the United States may ter¬ 
minate this contract and discontinue operations thereun¬ 
der, and in that event the District and the District land- 
owners shall have no further rights under this contract and 
shall revert to the terms of payment which would have ap¬ 
plied to said landowners had this contract never been made. 

Water Turned Out of the Shoshone Reservoir as Ordered. 

56. The water to be delivered to the District lander the 
provisions of this contract from the Shoshone Ireservoir, 
shall be turned out as ordered by the District at a rate not 
in excess of the District’s pro rata share, provided the 
United States be notified by the District of the times and 
rates of delivery desired in abundant time to enable it to 
transmit the proper instructions to its agents in!charge of 
the dam and storage reservoir, and in any event, at least 
two (2) days prior to the time that delivery is to be made 
and provided further that the total amount whicjti the Dis¬ 
trict shall have the right to order from said resejrvoir dur¬ 
ing any irrigation season shall not exceed the proportionate 
share of water actuallv available from said rebervoir to 
which the lands of the Garland Division receiving water 
from the transferred works are entitled. 

Water Rights Unchanged. 

57. It is agreed and understood that the wate| rights to 
which the project lands of the District are now Entitled re¬ 
main unchanged hereunder and under this contract the said 
project lands will be entitled to the same watei 1 rights to 
which thev would be entitled under all existing contracts 
and water-right applications applicable thereto, if this con¬ 
tract were not made. 

Interest in Contract Not Transferablej. 

58. No interest in this agreement is transferable by the 
District to any other party, and any such attempted trans- 
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for shall cause this contract to become subject to annul¬ 
ment at the option of the United States. 

Rights Reserved Under Section 3737. 

59. All rights of action for breach of this contract are 
reserved to the United States as provided in Section 3737 
of the Revised Statutes of the United States. 


Member of Congress Clause. 

60. Xo member of, or delegate to congress, or resident 
commissioner, shall be admitted to any share or part of this 
contract, or to anv benefit to arise therefrom. Nothing, 
however, herein contained shall be construed to extend to 
any incorporated company if the contract be for the general 
benefit of such corporation or company. 


In testimony whereof the parties hereto have hereunto 
affixed their names 1 the dav and vear first above written. 

UNITED STATES OF AMERICA, 
Bv E. C. FINNEY, 

First Assistant Secretary of the Interior. 
THE SHOSHONE IRRIGATION 
DISTRICT, 

By GEORGE AY. ATKINS, 

President. 


Attest: 

ROBERT A. ALLAN, 

Secretary. 


Exhibit “A". 


Agreement Accepting Terms of Act of Congress of Decem¬ 
ber 5, 1924, and Proposed Contract Between the United 
States and the Shoshone Irrigation District, and Consent 
to Modification of Terms of Previous Contracts and 
Water-right Applications. 

The undersigned landowner, or landowners, and water 
users of the Garland Division of the Shoshone project, be¬ 
ing the owner of the following described tract of land, to 

wit:-, desiring to accept the terms of payment and 

conditions provided in Section 4 of the Act of Congress of 
December 5, 1924 (43 Stat., 701), and the contract or pro¬ 
posed contract between the United States and The Sho- 
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shone Irrigation District (in the form approved by the 

Secretary of the Interior under date of - — -), 

herebv agrees: 

(a) That the terms and conditions of all priof water 
right applications and contracts applicable to the a])ove de¬ 
scribed tract of land shall be considered modified! to con¬ 
form to the terms and conditions of said contract between 
the United States and The Shoshone Irrigation pistrict, 
and the said Act of Congress of December 5, 19:24. 1 

(b) If any project charges due from the undersigned to 
the United States have been extended by the United States 
so as to authorize payment at a date later than the date 
when this contract becomes effective, the undersigned 
agrees that the secretarv mav amend such extensions of 
time so as to require payment on the date when ifhis con¬ 
tract becomes effective to the end and that such Extended 
charges mav be funded under subsection L of Section 4 of 
said Act of Congress of December 5, 1924. 

-. (seal.) 

--. ( seal. ) 

I 

I 

Acknowledgment. | 

State of Wyoming, 

County of Park , ss: 

On this the 4th day of November, 1926, before me, S. A. 
Nelson, a Notary Public in and for said State of Wyoming, 
personally appeared George W. Atkins and Rpbert A. 
Allan, known to me to be the persons who executed the 
within instrument, and acknowledged to me that :hey exe¬ 
cuted the same. 

In witness whereof I have hereunto set mv hand and af- 

fixed my Official Seal the dav and vear in this cjertificate 
» * * 

first above written. 

S. A. NELSON, j 
Notary Public for Wyomi\ig , 

Residing at Powell, Wyo . 

My commission expires March 9,1927. 
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Exhibit “B”. 


Exhibit “B” includes a legal description of all entered 
and unentered public lands situated in the Garland Division 
of the Shoshone project and included in the limits of The 
Shoshone Irrigation District. 

61. Plaintiff's Exhibit 2 and 3, being forms of water right 
applications, were then admitted in evidence. They were 
in words and figures as follows: 


(Here follow Plaintiff’s Exhibits 2 and 3, side folios 61, 62, 

63, 64, and 65) 




I 


(Stamp date of receipt) 


Form approved by Department July 27, 1922 

7-273—Form B 

(Reprint Dec., 1922—:c,000) 

iXumber) 

DEPARTMENT OF THE INTERIOR 

UNITED STATES RECLAMATION SERVICE 

...IRRIGATION PROJECT. 

APPLICATION FOR PERMANENT WATER RIGHT 

(For all lands except entries under the reclamation law.) 


(Date) 

1. IN PURSUANCE of the provisions of the act of June 17, 1902 (32 Stat., 3SS), and acts amendatory thereof or supplemen¬ 

tary thereto, especially the act of August 9, 1912 (37 Stat., 265'). and the act of August 13, 1914 (38 Stat., 686), all herein styled the 
reclamation law, and the rules and regulations established under said law, 1 . 

and subject to the conditions named in this instrument, application is hereby made to THE UNITED STATES OF AMERICA, 
herein styled United States, by the UNDERSIGNED, herein styled Applicant, for a permanent water right for the irrigation of 
and to be appurtenant to all of the irrigable area now or hereafter developed under the above-named project within the tract 
of land described in paragraph 2, as now or hereafter determined by the Secretary of the Interior. 

2. Description of land. —The land on account of which a water right is desired, contains a total of.acres, 

of which.acres are now classed as irrigable, and is more particularly described as follows: 


.Section., Township., Range.,.M. 

3. Description of water right.—The quantity of water to be furnished hereunder shall be that quantity which may be 
applied beneficially in accordance with good usage in the irrigation of the land described in paragraph 2: Prodded , That in 
case of a shortage at any time the amount to be furnished shall be an equitable proportionate share, as nearly as practical operations 
will permit, of the water actually available at the time for all of the area being watered from the same source of supply, such pro¬ 
portionate share to be determined by the project manager. A plan of rotation shall be followed wherever, in the opinion of the 
project manager, it is practicable. If a measuring device is not installed at the point of delivery to the Applicant, the amount of 
water delivered shall be determined by the estimate of the project manager. In distributing and apportioning the water the 
project manager may take into consideration the character and necessities of the land. On account of drought, inaccuracy 
in distribution, or other cause, there may occur at times a shortage in the water supply, and while the United States will use ail 
reasonable means to guard against such shortages, in no event shall any liability accrue against the United States, its officers, 
agents, or employees, for any damage direct or indirect arising therefrom. 

4. Agreement to pay water charges. —The Applicant hereby agrees to pay to the United States the charges now and 

hereafter properly assessable against said land on account of said water fight, together with any penalties for delinquency that 
may accrue, as provided by law and by the regulations, orders, and public notices now or hereafter promulgated by the Secretary 
of the Interior thereunder, such payment to be made in the manner, at the times, and subject to the conditions provided by said 
law, regulations, orders, and public notices, which charges are as follows: (a) An annual operation and maintenance charge for 
operating and maintaining the irrigation system, and ( b) a construction charge to return the cost of the system. These charges 
are assessable against each acre of said land now and hereafter found irrigable by the Secretary of the Interior. Said land is now 
subject to public notice described as follows: 2 .. 


5. Lien to secure payment of water charges. —For the purpose of securing payment to the United States of the obligations, 
and each of them, described in paragraph 4, according to the conditions therein stated, a lien in favor of the United States in the 
amount of the total obligation described in paragraph 4, is hereby created and made a charge upon all of the said land, both irrigable 
and nonirrigable, together with its privileges and appurtenances, including all water rights. Upon the failure of Applicant to 
pay when due any installment of charges described in paragraph 4, the United States is empowered to foreclose the lien hereby 
created and sell said land to satisfy the obligation due the United States o— 
















2 


6. Rights of way. —As a further consideration for said water right, the Applicant hereby grants, sells, and conveys to the 
United States, without claim for compensation on account thereof, the following rights of way: 

(а) A right of access to and control over all ditches, gates, and other structures for the delivery of water to said land, now or 
hereafter placed upon said land. 

(б) Rights of way and the right to locate same over and across said land for all irrigation, drainage, and power ditches, canals, 
flumes, and pipes, and for telegraph, telephone, and electric transmission lines and other structures, now or hereafter necessarv 
in the opinion of the Secretary of the Interior, for the proper construction and operation and maintenance of said project. If said 
land was taken up under any of the public land laws subsequent to October 2, 1SS8, it is subject to the right-of-way act of 
August 30, 1S90 (26 Stat., 391). 

7. Waste and seepage water.— The United States reserves the right to collect for use on said project all waste and seepage 
water coming from said land. The Applicant releases the United States, its officers, agents, and employees from every claim for 
damage, direct or indirect, arising by reason of the presence of waste or seepage water on said land. 

8. Land transferred for other than agricultural purposes.— Should the irrigable area of said land or any portion thereof 
be transferred for a railroad, manufacturing, or other nonagricultural purpose, then all of the charges described in paragraph 4 
assessed against the area so transferred shall at once become due and payable, anything hereinbefore to the contrary notwith¬ 
standing, and upon payment thereof such area shall be eliminated from the irrigable area of the project and shall not thereafter 
be subject to the payment of operation and maintenance charges. 

9. Remedies under application not exclusive.— Nothing in this application contained shall be construed as in any manner 
abridging, limiting, or depriving the United States of any means of enforcing any remedy at law or in equity for the breach of 
any of the provisions of this application which it would otherwise have. 

10. Conditions of application to be continuing.— When used herein, the terms “Secretary of the Interior” and “Project 
Manager” shall be construed to include the respective successors of those officials, the term “United States” shall be construed 
to include its successors and assigns, and the term “ Applicant ” shall be construed to include the one or more persons executing 
this application, and their respective heirs, executors, administrators, and assigns. All of the within terms and conditions, in 
so far as they relate to said land, are, and each of them hereby is, made a charge upon said land to run with the title to same. 

11. Member of Congress clause.— No Member of or Delegate to Congress, or Resident Commissioner, after his election or 
appointment, or either before or after he has qualified and during his continuance in office, and no officer, agent, or employee 
of the Government, shall be admitted to any share or part of this contract or agreement, or to any benefit to arise thereupon. 
Nothing, however, herein contained shall be construed to extend to any incorporated company, where such contract or agreement 
is made for the general benefit of such incorporation or company, as provided in section 116 of the act of Congress approved March 
4, 1909 (35 Stat., 1109). 

IN WITNESS WHEREOF, the Applicant 3 has hereunto set his hand and seal on the date first above written. 

In the presence of— . [seal.] 

. .-.—..[SEAL.] 


(.Three witnesses must sign here.) 


(Post-office address of Applicant.) 

Sec.. Twp., Range..... 

(Bona lide residence of Applicant.) 


6—6557 


ACKNOWLEDGMENT BY APPLICANT. 4 










3 




STATE OF 
County of 


AFFIDAVIT BY APPLICANT. 3 

.| I 

t ss: 


The undersigned Applicant being first duly sworn, says: (a) I am the person who subscribed the foregoing application; (6) 
my post-office address is as stated above under my signature; (c) the said application is made in my own behalf and not at the 
instance or for the benefit, directly or indirectly, of any other person or any firm, association, or corporation; (d) no other application, 
now uncanceled, has been made for a water right under the reclamation law, appurtenant to land now owned or claimed by me, 


except Application No. 

. for . 



_ Project, made bv_ 

. Township . 

. Ran<?e . 

__ j 


. Meridian, covering an area of 


.acres and containing.acres of irrigable land, as determined by the Secretary of the Interior; ( e ) I am 

.married; (/) I occupy the land described in the foregoing application and my actual bona fide place of residence is 

as stated above under my post-office address, and its distance from said land in a direct line does not exceed fifty miles; (g) my 

interest in said land is -- as shown by an instrument recorded in the records of 

.County, State of.in volume.of deeds. 


at page 


(Name of Applicant.) 


Subscribed and sworn to before me 


(Officer qualified to administer oath.) 


My commission expires 


(Title.) 


APPROVAL BY WATER USERS ASSOCIATION. 

Certified this.. day of. 29 .that the Applicant executing this instrument 

ha3 subscribed (or is the successor in interest to one who has subscribed > for the stock of this association for the lands described 
therein. 


Secy. 


Water Users ’ Assn. 


approval by the united states. 


Approved and accepted this 
of the Interior. 


day of_ 


19.by authority of the Secretary 


5—oaor 


Project Manager , 

U. S. R. S. 
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AFFIDAVIT OF DISINTERESTEDNESS. 8 


STATE OF 

County of 


> ss: 


I do solemnly swear (or ainrm that the copy of contract hereto annexed is an exact copy of a contract made by me, personally, 

with..that I made the same fairly without any benefit or 

advantage to myself, or allowing any such benefit or advantage corruptly to the said.. 

..or to any other person or persons; and that the papers accompanying include all those relating to the said 

contract, as required by the statute in such case made and provided. 


U. S. R. S. 


Subscribed and sworn to before me 


(Officer qualified to administer oath.) 

# 

"(Title.)" 


Mv commission expires 


INSTRUCTIONS. 

1 If any special act is applicable, insert reference. 

3 If public notice has issue*’, insert number and date of same and amount of construction charge: if not, insert: “(No public notice yet issued).” 
3 Each person having an interest in the title to the land should sign the application. If an applicant is married, the spouse should also sign. 

* Each person signingthe application should acknowledge same according to the! aw of the State in which executed. 

- Each person signing the application should execute this affidavit. 

* Execute this affidavit only on the copy for the Returns Office, not on original. c—osar 
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Form approved by the Department 
July 27,1922 

7-272—Form A 

(Reprint Nov., 1922—10m) 


DEPARTMENT OF THE INTERIOR 

UNITED STATES RECLAMATION SERVICE 

.-.IRRIGATION PROJECT 


"(Stamp date of receipt) 


(Number) 


APPLICATION FOR PERMANENT WATER RIGHT 


(For entries under the reclamatfca law.) 


.(Date.) 


1. IN PURSUANCE of the provisions of the act or June 17, ltX>2 (3- Slat.. 388), and acts amendatory thereof or 
supplementary thereto, especially the net of August 9, 1912 (37 Stat.[ 265). and the act of August 13, 1914 (3S Stat., 

GS6), all herein styled the reclamation law, and the rules and regulations established under said law, 1 . 

.. ... and subject to tlie conditions named in this instrument, application is hereby made to THE 

UNITED STATES OF AMERICA, herein styled United States, by the UNDERSIGNED, herein styled Applicant, for a 
permanent water right for the irrigation of and to be appurtenant to all of the irrigable area now or hereafter 
developed under the above-named project within the tract of land described in paragraph 2, as now or hereafter deter¬ 
mined by the Secretary of the Interior. 

2. Description of land.—The land on account of which a water right is desired, contains a total of . 

acres, of which.acres are now classed as irrigable, i«nd is more particularly described as follows: 


. Section . Township .Range...:M. 

3. Description of water right.—The quantity of water to be furnished hereunder shall be that quantity which may 
be applied beneficially in accordance with good usage in the irrigation of the land described in paragraph 2: Provided, 
That in case of a shortage at any time the amount to be furnished shall be an equitable proportionate share, as nearly 
as practical operations will permit, of the water actually available at tile time for all of the area being watered from 
the same source of supply, such proportionate share to be determined by the project manager. A plan of rotation shall 
be followed wherever, in the opinion of the project manager, it is practicable. If a measuring device is not installed at 
the i>oint of delivery to the Applicant, the amount of water delivered shall be determined by the estimate of the project 
manager. In distributing and apportioning the water the project manager may take into consideration the character 
and necessities of the land. On account of drought, inaccuracy in distribution, or other cause, there may occur at times 
a shortage in the water supply, and while tlie United States will use all reasonable means to guard against such short¬ 
ages, in no event shall any liability accrue against the United States, its officers, agents, or employees, for any damage 
direct or indirect arising therefrom. 

4. Agreement to pay water charges.—The Applicant hereby agrees to pay to the United States the charges now 
and hereafter properly assessable against said land on account of said water right, together with any penalties for 
delinquency that may accrue, as provided by law and by the regulations, orders, and public notices now or hereafter 
promulgated by the Secretary of the Interior thereunder, such payment to be made in the manner, at the times, and 
subject to the conditions provided by said law, regulations, orders, and public notice, which charges are as follows: (a) 
An annual operation and maintenance charge for operating mul maintaining the irrigation system, and (b) a construc¬ 
tion charge ro return the cost of the system. These* charges are assessable against each acre of said land now and here¬ 
after found irrigable by the Secretary of the Interior. Said land is now subject to public notice described as follows:’ 


5. Lien to secure payment of water eharges. —For the purpose of securing payment to the United States of the 
obligations, and each of them, described in paragraph 4. under tlie conditions stuted in the act of August 9, 1912 (37 
Stat., 265 ). a iien is reserved in favor of the United States in the amount of the total obligation described in paragraph 
4, against all of the said land, both irrigable anu nonirrigable, together with its privileges and appurtenances, includ¬ 
ing all water rights. 

6. Rights of way.—As a further consideration for said water right, the Applicant hereby grants, sells, and conveys 
to the United States, without claim for compensation on account thereof, the following rights of way: 

(a) A right of access to and control over all ditches, gates, :md other structures for the delivery of water to said 
land, now or hereafter placed upon said land. 

(b) Rights of way and the right to locate same over and across said land for all irrigation, drainage, and power 
ditches, canals, llumes. and pipes, and for telegraph, telephone. ;4d electric transmission lines and other structures, 
now or hereafter necessary, in the opinion of the Secretary of the Interior, for the proper construction and operation 
and maintenance of said project. Said land is subject to" the rig't-of-way act of August 30. 1890 ( 26 Stat., 391). 

7. Waste and seepage water.— The United States reserves v*e right to for use on said project all waste and 

seepage water coming from said land. The Applicant releases the United States, its officers, agents, and employees from 
every claim for damage, direct or indirect, arising by reason of the 1 presence of waste or seepage water on said land. 

8. Land transferred for other than agricultural purposes. -Should the irrigable area of said land or any poraon 
thereof be transferred for a railroad, manufacturing, or other noniigricultural purpose, then all of the charges described 


manner abridging, limiting, or depriving the United States of any means of-enforcing any remedy at law or in equit> 


shall be construed to include its successors and assigns, and the term "Applicant shall be construea to mciuae tnc 
Applicant’s heirs, executors, administrators, and assigns. All of the within terms and conditions, in so far as they re.ate 
to said land, shall be a charge upon said land to run with the title to same. ^ ^ , 

IN WITNESS WHEREOF, the Applicant has hereunto set his hand and sou! on the date first above written. 


[seal.] 


. 4 -— 


(Post-office address of Applicant.) 


















AFFIDAVIT BY APPLICANT. 


.STATE OF. 

■ 88 : 

J* 1 ? undersigned Applicant being first duly sworn, snys: (a) I am the person who subscribed the foregoing applica- 
\ U1 *’ post-office address is as stated above under my signature; (c) the said application is made in my own 

enalr and not at the instance or for the benefit, directly or indirectly, of any other person or any firm, association, 
or corporation; (d) no other application, now uncanceled, has been made for a water right under the reclamation law. 


appui tenant to land now owned or claimed by me. except Application No.. . 

. Project, made by ._.:._. 

for .-....Sec., Township.-. 

I,: ' n " 0 ..Meridian, covering an area of . acres and containing 

.acres of irrigable land, as determined by the Secretary of the Interior. 


(Name of Applicant.) 


Subscribed and sworn to before me 


My commission expires 


(Officer qualified to adminisier oath.) 


(Title.) 


APPROVAL BY WATER USERS' ASSOCIATION. 


Certified this 


fo?th?fands a deSritSft^erda. iS successor in Merest to one who has 


192 , that the Applicant executing t 
subscribed) for the stock of this associat 


S CC 'y ... Water Users ’ Asw. 

approval by the united states. 

s A|; l’ rov ^ 1 and accepted this 0 f 1 . U<2 . by authority of the 

. r . Project Manager, 

__ U. S. R. S. 

1T# INSTRUCTIONS. 

1» S££SL** ls , a »Uca Me . insert reference. 

yet issued.)” h SSUed ' lnsert number and date of same and amount of construction charge; if not. insert: “(No public notice 
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66 Thereafter, Plaintiff’s Exhibit 4, being a tabula¬ 
tion of dates of public notices and the rates and acre¬ 
ages covered by said public notices issued by the Secretary 
of the Interior to cover costs of irrigation works for lands 
included with the Shoshone Irrigation District, fbrmerlv 
the Garland Division of the Shoshone Reclamation|Project 
which said costs are there shown to have been $4,15^,042.34, 
was admitted in evidence, said Exhibit being in wo|rds and 
figures as follows: 
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68 Plaintiff also, with defendant’s consent, intro¬ 
duced in evidence the decision of the Secretary of the 
Interior attached to Defendant’s answer as Exhibit “B”. 

m 1 • • i 


This was in words and figures as follows: 

“United States Department of the Interior, 


Office of the Solicitor, 


M. 26630. 


Washington. 


Julv 29,1931. 


The Honorable the Secretary of the Interior. 
Dear Mr. Secretary: 


are of the \ 
plant con 


The Shoshone Irrigation District of the ShoshoneV 
Project, Wyoming, has filed with the Department a state- \ 
merit in the nature of a claim for credit for a si 
net power revenues from the Shoshone power 
structed bv the United States at the Shoshone dalm, Wvom- 
ing. The power plant was built on the Shoshdne project 
primarily for the purpose of developing electrical energy to 
use in operating drag lines for carrying on the extensive 
drainage construction program designed to relieve seepage 
conditions on the Garland division (now included in the 
Shoshone Irrigation District), the Frannie division (now 
included in the Deaver Irrigation District), and ^ilso for the 
construction of the diversion dam and irrigation works of 
the Willwood division of the project. 

While this work was in progress, some electricity was 
sold from the power plant to municipalities, anc 


fo 


r use in 


the oil fields nearby. The revenues from power! amount to 

approximately $75,000 per year with a prospect that the 

revenue will be materially increased after the newlv-in- 

* • | 
stalled 4,000 kilowatt unit is in operation. 

The act of December 5, 1924 (43 Stat. 672), provides, by 
Subsection I: 


That whenever the water users take over the (fare, opera¬ 
tion and maintenance of a project, or a division <jf a project, 


the total accumulated net profits, as determined 


retarv, derived from the operation of project pdwer plants, 


leasing of project grazing and farm lands, and 
6—6061a 


bv the See¬ 


the sale or 


S2 
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use of town sites shall be credited to the construction 
69 charge of the project, or a division thereof, and 
thereafter the net profits from such sources may be 
used by the water users to be credited annually, first, on 
account of project construction charge, second, on account 
of project operation and maintenance charge, and third, as 
the water users may direct. Xo distribution to individual 
water users shall bb made out of any such profits before 
all obligations to the Government shall have been fully paid. 

While this act was in force, a repayment contract was 
made between the United States and the Shoshone Irriga¬ 
tion District, and it is the claim of the district that its pro¬ 
portionate share of the cost of the power plant was included 
in the contract obligation assumed bv the district. It is 
the claim of the Bureau of Reclamation that at the time the 
repayment contract was made, July 31, 1926, the power 
plant was a losing venture, and the district representatives 
did not want an interest in it and declined to agree to repay 
any of the cost of the power system. It appears from the 
records and books of account of the Bureau of Reclamation 
that the cost of power plant and electrical system was car¬ 
ried as a separate item and was not charged to the Sho¬ 
shone District or any other division of the project, and that 
the power revenues were credited against cost of construct¬ 
ing the power plant and the electrical system. 

The district carried on negotiations with the United 
States for amending the repayment contract of July 31, 
1926, so that it would charge the district with its share of 
the cost of the power plant, but these negotiations were not 
fruitful. While they were being carried on, the act of 
March 4, 1929 (45 Stat. 1562-1592), was passed, which pro¬ 
vided, among other things, as follows: 


That the net revenues from the operation of the Sho¬ 
shone power plant shall be applied, first, to the repayment 
of the construction cost of the power system; second, to the 
repayment of the construction cost of the Shoshone Dam; 
and third, thereafter such net revenues shall be covered 
into the reclamation fund. 

With this directory legislation on the statute books, the 
district requests and demands that the Secretary of the In¬ 
terior give it credit, under Subsection I of the act of De¬ 
cember 5, 1924, supra , for net revenues from power, not- 
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withstanding such legislation, the district claiming 

70 that the act is unconstitutional and, in effect, de¬ 
prives the district of a vested right in the power 

plant and the net revenues arising from the sale of power. 

It is not the province of the executive officers of the Gov¬ 
ernment to determine the constitutionality of an act of 
Congress. If this duty falls to any one, it is preferably 
upon the judicial branch of the Government, ahd until an 
act of Congress is held by the courts to be unconstitutional, 
it generally devolves upon the Department to follow the 
law as written. This means that net revenues itrom power 
received from the operation of the Shoshone power plant 
should continue to be credited as required by | the act of 
March 4, 1929, supra. 

It is suggested by the district that the Departiinent report 
favorably on a bill proposed to be introduced in Congress 
that would amend the act of 1929 if legislation js required. 
Whether the Department will oppose or support} legislation 
that may be proposed by the interested parties must be de¬ 
ferred until the legislation is before it for consideration. 

It is my opinion that the act of March 4,1929, supra, pre¬ 
vents the Department from applying any of th^ net power 
revenues of the Shoshone power plant to a reduction of the 
annual charges due from the Shoshone Irrigation District 
to the United States, in accordance with the provisions of 
Subsection I of the Act of December 4, 1924. 

Respectfully, 

(Signed) E. C. FINNEY, 

Solicitor. 

Approved: July 29, 1931. 

(Signed) JOS. M. DIXON, 

First Assistant Secretary.” 

71 All of said Exhibits were admitted lin evidence 
without objection. It was then stipulated that the 

erection of the power plant in controversy was commenced 
in 1920, and that the power plant was completed in 1921. 
Thereupon both sides rested and oral arguments were 
begun. 

During the course of the argument, at the request of the 
defendant and over the objection of plaintiff, the Court 
permitted the evidence to be reopened and defendant’s Ex¬ 
hibits to the answer, numbered D, E, F, G, H, and I, were 
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admitted in evidence, to all of which Plaintiff duly excepted 
and the exception was allowed by the Court. These exhibits 
were in the words and figures as follows: 

Exhibit D. 


Ernest J. Goppert, 

A11 o rney-a t -Law, 
Codv, Wvoming. 
Office in Pioneer Building. 


September 2(3, 1928. 


Honorable Elwood Mead, 

Commissioner Bureau of Reclamation, 
Washington, D. C. 


Dear Sir: 


Inclosed you will please find proposal of Shoshone Irri¬ 
gation District for a contract with the United States cover¬ 
ing transfer to the Garland Division of the Shoshone 
project of its proportionate share of the Shoshone power 
plant. 

We hope that this contract will prove acceptable to the 
government but in any event, we desire to have the secre¬ 
tary’s attitude thereon. 

Yours verv trulv, 

(Sgd.) ‘ ‘ ERNEST J. GOPPERT. 

G: L. 


72 Exhibit “D”. 

Department of the Interior, 

Bureau of Reclamation, 

Shoshone Irrigation Project, Wyoming. 

Contract with the Shoshone Irrigation District Providing 
for Assumption by Shoshone Irrigation District of the 
Garland Division Proportionate Share of Construction 
Cost of Shoshone Power Plant. 

1. This agreement, made — day of-, A. D. 1928, be¬ 

tween the United States of America, herein called the 

United States, acting for this purpose by-, Secre- 

tarv of the Interior, herein called the Secretarv, under the 
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S5 


provisions of the Act of Congress of June 17, 1902, (32 
Stat. 368), and acts amendatory thereof or supplementary 
thereto, and particularly under the provisions of (Section 46 


of the Act of Congress of May 25, 1926 (44 Stat| 
ferred to as the Reclamation Law, and The Shos 
gat ion District, an irrigation district organized 
laws of the State of Wvoming and located in the 
Park, in the State of Wyoming, herein called thje District, 
witnesseth that: 


. 636), re¬ 
hone Irri- 
under the 
Countv of 


Explanatory Recitals. 

Shoshone Power Plant Bnilt by the United States. 

2. Whereas, the Shoshone Power Plant located near the 
Shoshone Dam of the Shoshone Irrigation Project was con¬ 
structed by the United States at a cost of and the 
United States is now the owner and operator thereof, and 

Apportionment of Construction Cost.' 


•> 

* 3 . 


Whereas, it is the desire of the United Statjes that the 
Shoshone Irrigation District should assume, aild it is the 
desire of the Shoshone Irrigation District to assume, 
its proportionate share of the cost of construcjtion of the 
said Shoshone Power Plant, and that the proportionate 
share to be assumed by said Shoshone Irrigation District 
should be the same proportion of the total cost| thereof as 
the interest which the Shoshone Irrigation District has ac¬ 
quired in the cost and capacity of the Shoshone Reservoir 
bears to the total cost thereof, and 


/ •> 


Concerning Previous Contracts. 


4. Whereas, no public notice has been issuedjby the Sec¬ 
retary applicable to said Power Plant and no Contract has 


heretofore been entered into with said Shoshon 
District concerning the same, and 


e Irrigation 


Shoshone Irrigation District to Purchase Under Act of 

May 25, 1926. j 

i 

5. Whereas, the District desires to secure the benefits of 
Section 46 of said act of Congress approved May 25, 1926, 
and to assume and agree to pay to the Governihent its pro¬ 
portionate share of the cost of construction df said Sho¬ 
shone Power Plant and also to assume and take over its 
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proportionate share of the operation and maintenance 
thereof, 

Now, therefore, in consideration of the premises, it is 
hereby agreed as follows: 

District Assumes Payment of Construction Charges. 

6. The District assumes and agrees to pay in the manner 
hereinafter stated to the United States construction charges 
of the Shoshone Power plant as follows: 

(Item 1.) The total, as of the date this contract becomes 
effective, of the unpaid construction indebtedness as deter¬ 
mined by the Secretary for the portion of the said Sho¬ 
shone Power plant which will equal the same proportionate 
share of the total cost thereof as of said date as the Sho¬ 
shone Irrigation District will acquire under its contract 
with the United States in the cost and capacity of the Sho¬ 
shone reservoir. 

(Item 2.) The District’s proportionate share of the op¬ 
eration and maintenance deficit, if any (not including any 
deductions or additions for obsolescence, depreciation or 
sinking fund) which may have accrued to the date this con¬ 
tract becomes effective. 

(Item 3.) The District's proportionate share of the cost, 
as of the date this contract becomes effective, of any sup¬ 
plies. materials or equipment then on hand. 

74 In case of dispute as to the amount of any of the 
foregoing items the matter will be determined bv the 
Secretary, whose decision will be final and binding upon both 
parties. 

Annual Construction Pavment bv District to United States 

* * 

on Basis of Fortv Annual Pavments. 

* •/ 

7. The District will pay the total construction cost to 
the United States in forth annual payments beginning 
with the year 1929 in semi-annual installments, the first 
semi-annual installment to be paid December 31, 1929, and 
the second May 31, 1930, and like installments in each of 
the succeeding years thereafter until the entire amount 
covered by this contract shall have been paid. 

Profits from Operation of the Shoshone Power Plant. 

8. Should any net profits be realized from operation of 
said power plant the same will be announced and deter- 
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mined each vear bv the Secretary and a written statement 

* v %> 

sent to the District. The proportionate amount of such 
net profits, if any, as determined by the Secretary, from 
the proportionate share of said Power Plant for which 
construction charges are hereby agreed to be liaid by the 
District shall be credited or paid on the 31st day of Decem¬ 
ber, each year, as follows: 

(First). On the annual installment of construction 
charges due from the District to the United States; 

(Second). If any balance remain it shall be ]j>aid on the 
balance of successive construction installments so far as 

such credits will go until the entire construction!cost of the 

• • ^ 

District for the Shoshone Power Plant has beei^ 1 paid. 

(Third). As the District may direct. j 

But no distribution shall be made to any individual water 
user out of such profits until all indebtedness i>f the Sho¬ 
shone Irrigation District to the United States I shall have 
been fully paid. 

The decision of the Secretary shall be conclusive as to the 
amount of net profits derived from the operation of said 
Power Plant and the equitable proportion thereof to which 
the district is entitled. j 

75 Operation and Maintenance of Works tcj Be Trans¬ 
ferred in Part to the District. 

9. Effective December 31, 1929, there is hereby trans¬ 
ferred to the District its proportionate share of the care, 
operation and maintenance of the following works common 
to the Garland, Frannie, Heart Mountain, Wildwood, and 
Oregon Basin divisions of the Shoshone Irrigation Project, 
to-wit: The Shoshone Power Plant together with all respec¬ 
tively appurtenant property and structures including 
transmission power line and materials and equjpment used 
or acquired for the operation thereof. This j transfer is 
made subject to the terms of all existing contracts. No 
title to any of the transferred property passes. To the 
extent of the proportionate interest of the ^’orks trans¬ 
ferred by this paragraph the district shall be liable for the 
care, operation and maintenance of said works. The works 
in this paragraph transferred shall hereafter be referred 
to as common project property. The District shall join 
with the party or organization in charge or control of the 
various other divisions of the Shoshone project in provid- 



88 


UNITED STATES, ETC., VS. HAJROLD L. ICKES. 


ing all tilings necessary and required for the purpose of 
caring for, operating, and maintaining said common project 
property. 

Organization for Operation of Common Project 

Property. 

10. The care, operation, and maintenance of the common 
project property mhy be by means of a joint Board of 
control to be composed of one representative from each 
division of the Shbshone Project, said representative or 
member to be chosen bv the Secretarv for each division of 
the Shoshone Project which is not being operated by an 
Irrigation District, and for those divisions operated by 
districts, such representative or member shall be chosen by 
the respective district that lie shall represent; and on all 
questions to be determined by said Board voting shall be 
in proportion to the amount of interest which said repre¬ 
sentative shall represent in the total cost of common project 
property. Each division of said Shoshone project shall be 
responsible for its proportionate share of the cost of care, 
operation and maintenance of said common project prop¬ 
erty, and it shall be the duty of the parties in charge thereof 
to care for, operate and maintain such common project 
property with fidelity and in such manner that it will be 
operated to the satisfaction of the Secretary. On or before 
Mav 1 of each vear it shall be the dutv of the organ- 
76 ization in charge of said common project property 
to make an estimate of the cost of caring for, oper¬ 
ating and maintaining said common project property under 
its control, together with the incidental expenses for the 
ensuing year, and together with the estimated income for 
the ensuing year, and in the event that the estimated income 
or returns of said common project property shall fall below 
the estimated cost of caring for, operating and maintaining 
the same, it shall be the duty of the District to levy assess¬ 
ments and collect revenues to meet its proportionate share 
of such estimated cost. 


Selection of a Manager or Superintendent. 

11. Until the completion of the payment to the United 
States of the total construction charges against the com¬ 
mon project property the Board of control in charge thereof 
shall employ a competent manager or superintendent who 
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i 

shall have had experience and be otherwise qualified to 
manage and superintend the said property. The Selection 
of said person shall be subject to the approval of!the Sec¬ 
retary and upon notice from the Secretary that such Super¬ 
intendent is or has become unsatisfactory, the Board of 
Control shall promptly and as often as such notice is given, 
terminate the employment of said unfit employee and 
employ one acceptable to the Secretary. 

Bates Shall Be Uniform. 

12. From time to time, rates for power shall he estab¬ 
lished bv the Board of Control and these shall jcontinue 
until new rates are publicly announced. There shall be no 
free usage of power and rates shall be uniform to ^11 users. 


Failure to Secure Confirmation of Contract l:v Court 

* 

Authorizes the United States to Terminate This Contract. 


13. It is agreed that the District shall take proper steps 
to obtain confirmation of this contract bv order of fhe Court 
of competent jurisdiction and in the event of its failure to 
obtain approval and confirmation thereof, or in the event 
of the failure of the Irrigation District to obtaiq the levy 
of assessments for benefits and construction as will be 
required to make payment of the total construction costs 

of the District’s proportionate share of said com- 
77 mon project property, then and in that event, this 
contract shall terminate at the option of the Sec¬ 
retary. 

Interest in Contract Xot Transferrable. 

14. Xo interest in this agreement is transferable by the 
District to any other party, and any such attempted trans¬ 
fer shall cause this contract to become subject !to annul¬ 
ment at the option of the United States. 

Member of Congress Clause. 


15. Xo member of, or Delegate to Congress, or Resident 
Commissioner, shall be admitted to any share or part of 
this contract, or to any benefit to arise therefrojn. Xoth- 
ing, however, herein contained shall be construed to extend 
to any incorporated company if the contract be for the 
general benefit of such corporation or company. 
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Iii testimony whereof the parties hereto have hereunto 
affixed their names the dav and vear first above written. 

UNITED STATES OF AMERICA, 

By-, 

Secretary of Interior. 

THE SHOSHONE IRRIGATION 
DISTRICT, 

Bv-, 


Attest: 


President. 


Secretary. 


78 Exhibit “E'\ 

To the Honorable Roy 0. West, Secretary of the Interior 
and Dr. Elwood Meade, Commissioner Bureau of Recla¬ 
mation : 


Gentlemen : 


Upon the occasion of your visit to the Shoshone Irriga¬ 
tion Project, there are certain matters in connection with 
the efforts of the Shoshone Irrigation District to acquire an 
interest in the Shoshone Project Power Plant which we 

would like to call to vour attention. 

% 


It has always been the general understanding among the 
settlers of the Shoshone Irrigation Project even before the 
power plant was built that this plant when completed would 
become a part and parcel of the Irrigation Project, with the 
natural supposition that the settlers would pay the con¬ 
struction cost of the plant, the same as all other construc¬ 
tion costs of the completed project. The fact that the power 
plant is dependent upon the Shoshone dam and reservoir, 
which was designed and constructed for the purpose of 
furnishing irrigation water to the lands of the Shoshone 
Irrigation project, for the necessary power to generate elec¬ 
tricity which is charged to the entire project and which 
will eventually be paid for by the settlers, is or should be 
proof conclusive that the power plant is an integral part of 
the Shoshone Irrigation project works. The power plant 
could not operate without this dam, hence it has been hard 
for us to understand that there was to be any separate 
ownership thereof. 
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We wish to call vour attention to Subsection 4 ‘I” of the 

•/ 

act of December 5,1924, which stipulates that the net profits 
derived from Project Power Plants along with certain other 
revenues, shall operate as a credit on project cqsts, and 
article 31 of the Shoshone Irrigation District contract with 
the United States dated November 4, 1926, defines the exact 
manner in which these credits shall be applied. 

When the contract of November 4, 1926, was negotiated 
there was no other thought in the minds of the people of 
the Shoshone Irrigation District but that they were acquir¬ 
ing an interest in the Shoshone Power Plant, in fact we 
were advised bv Mr. Roddis the district counsel, and Mr. 
Bergen, the attorney for the Bureau of Reclamation in the 
Washington office, the man who prepared the original draft 
of our contract, that our interest in the matter of our pro¬ 
portionate share of the power plant was fully covered under 
article 31 of the contract, and there seemed to be no appar¬ 
ent reason why any special clause should be inserted 
therein in order to safeguard our interest. Had we not 
been assured bv the government attorneys on this matter, 
we would have insisted for an additional clause to insure 
us our share in this power plant. 

We would like to quote you from Section 13 of th|e Dcaver 
Irrigation District contract, dated December 22, 19^6. (See 
copy attached hereto.) Evidently it was the intention of 
the Reclamation officials at the time the Reaver District 
contract was approved, that the Shoshone Irrigation Dis¬ 
trict should be entitled to the same terms on the Construc¬ 
tion repayment plan as the Deaver Irrigation District 
which is based on the crop production arrangement, and 
nothing was known or appeared to the contrary juntil we 
were shown a copy of a letter from the commissioner of 
the Bureau of Reclamation under date of December 9, 1927, 
addressed to the secretary of the Deaver Irrigation Dis- 
trict, in which he advised that unless the Shoshone District 
amended its contract to the extent of obligating itself to 
pay its proportionate share of the cost of the power plant, 
neither the Deaver District nor the Shoshone j District 
would share in the net profits of the power plant. 

79 Upon this advice, the commissioners of the Sho¬ 
shone Irrigation District under date of January 3, 
1928, adopted a resolution requesting that its contract be so 
amended so as to comply with this ruling, and s^me was 
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forwarded to the District counsel at Billings, Montana, 
with a request that this matter he taken up with the proper 
authorities looking towards a final adjustment of this mat¬ 
ter. Some time during the month of April, 1928, we were 
shown copy of a letter from the assistant Commissioner, 
Bureau of Reclamation under date of April 2, 1928, ad¬ 
dressed to the Chief Engineer at Beaver, Colorado, in 
which he stated that the solicitor general of the United 
States had ruled that any amendment to the contract with 
an irrigation district would have to come under the pro¬ 
visions of the adjustment act of May 25, 192G, which pro¬ 
vides that all construction costs would have to be repaid in 

not more than fortv vears time, and further advised that 

• • 

inasmuch as the Shoshone Project had been settled for ap¬ 
proximately twenty years (although the power plant has 
been completed only about six years) in his opinion the 
settlers should be required to pay the power plant cost in 
twentv vears time instead of allowing the fortv vears au- 
thorized under the law. 

We feel that inasmuch as there has been a misunder¬ 
standing not onlv bv the Shoshone Irrigation District but 
concurred in bv the attornevs for the Bureau of Reclama- 
tion in that the District and these attorneys both con¬ 
sidered that Section 31 of our contract would give the irri¬ 
gation district its share of any profits which might accrue 
from the operations of the Shoshone Power plant, that we 
should be permitted to make an amendment of the contract 
to earrv into effect the understanding which we had with 
the bureau of reclamation and which we believe the officials 
of the Bureau of Reclamation had with us at the time our 
contract was made, namely that the proportionate share of 
the Shoshone Irrigation District construction costs should 
be added to the amount which we agreed to repay to the 
Government and that this should be repaid on the crop re¬ 
payment basis. 

In the event that it should be found that such an amend¬ 


ment would not be permitted, we most heartily submit that 
we should be allowed to assume the proportionate share of 
the construtcion cost of the Shoshone Power Plant which 
should be paid by the Shoshone Irrigation District on the 
basis of the adjustment act of May 25, 1926, payments to 
be spread over a period of forty years and that said forty 
year period should date not earlier than the date of our 
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contract, although wo fail to see how the act of May 25, 
1926, can be construed to be retroactive so that if could 
force the period of payments to begin almost twentjv years 
prior to the passage of the Act and almost fourteeji years 
prior to the construction of the power plant and expendi¬ 
ture of the money in question. 

We submit that the Shoshone Irrigation District is will¬ 
ing to assume its share of the operation for the Shoshone 
Project Power Plant on the same basis as repayment for 
any other construction cost of the irrigation works which 
it owns or is interested in and in the event of the rejection 
of this proposal by the Department, we submit in lieu 
thereof an offer to assume and pay our proportionate share 
in the Shoshone Power Plant construction expense under 
the provisions of the adjustment act of May 25, 1926. 

We are submitting for your approval an amendment to 
our original contract which will provide for carrying into 
effect the understanding which we had of this contract 
when it was executed. 

Yours very truly, 

THE SHOSHONE IRRIGATION HIST., 
By GEO. W. ATKINS, Sec. ! 

i 

80 Exhibit “F”. 

Western Union Telegram. 

1928 Dec 26 P Ml 12 13. 

Received at —. 

WA 94 80 DL 5 Extra-Powell Wyo 26 858 A. 

Commissioner Bureau of Reclamation— 

Dept of tlie Interior Bldg— 

We hereby enter formal protest on non action) of your 
department in matter of draft of proposed contract sub¬ 
mitted by us under date of September Twenty SiX relative 
to purchase of an interest in 1 lie Shoshone Povfer Plant 
Stop We hereby submit further agreement t<|) change 
wording of draft of contract to assume our proportionate 
share of cost of plant on the basis of a twenty year repay¬ 
ment plan Stop Confirmation will follow bv letter— 
THE SHOSHONE IRRIGATION DISTRICT, 
By H. S. GRAHAM, 

President. I 
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Exhibit “G”. 


EM-Y. 

Commissioner Reclamation Fund. 


Xight letter. 


Washington, IX C., December 28, 1928. 

H. S. Graham, 

Shoshone Irrigation District, 

Powell Wvoming: 

Re telegram twenty-sixth Power Legislation in ap¬ 
propriation bill prevents compliance with vour request. 

MEAD. 

ELWOOD MEAD. 


82 Exhibit “H”. 

The president declared the meeting open for discussion 

and after some discussion, the question having been called 

for, the president put the matter of the adoption of the 

Resolution to votb and it was unanimously adopted. 

It was moved bv Commissioner Anderson, seconded bv 

* ' » 

Commissioner Krause, that the following Resolution be 
adopted: 


Resolution. 

Resolved, that the president, secretary and other officers 
of this Irrigation District be and thev are herebv in- 
structed and authorized to negotiate with the Bureau of 
Reclamation of tlie United States of America for the pur¬ 
chase from the United States Government of that portion 
of the telephone system now owned and operated by the 
Bureau of Reclamation which serves only in the operation 
and maintenance of the Garland Division of the Shoshone 
Project and including among other things the metallic cir¬ 
cuit telephone line from Powell, Wyoming in a northerly 
and thence westerly direction for a distance of approxi¬ 
mately Eight (8) miles, also the metallic circuit telephone 
line situated just West of Garland, Wyoming about one (1) 
mile in length and also the stub line to the Ralston reser¬ 
voir and be it further resolved that the president, secretary 
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and other officers of this Irrigation District he and thev are 
hereby instructed and authorized to negotiate with the 
Bureau of Reclamation for an amendment to the Contract 
between the United States Government and this irrigation 
District providing that the Shoshone Irrigation ^District 
shall assume and agree to pay its proportionate share of the 
cost of the Shoshone Project Power Plant with the under¬ 
standing that The Shoshone Irrigation District shall be en¬ 
titled to share in the net proceeds of said power plaint for so 
doing. [ 

Be it further resolved that this board shall go 01 } record 
as being in favor of purchasing the said telephony 1 line or 
parts of telephone lines as hereinbefore described 
83 and also of assuming the Garland Division propor¬ 
tionate share of the costs of constructionj of the 
Shoshone Project Power Plant in the event that a proper 
arrangement can be made for said purpose and an assump¬ 
tion of costs. 

And be it further resolved that in the event said Arrange¬ 
ments are made satisfactory to the said officers of this dis¬ 
trict that a report shall be made to this board for (further 
action looking to the completion or ratification of hny con¬ 
tract or contracts purported to be made or entered, into be¬ 
tween the United States Government and the Shoshone Ir¬ 
rigation District pertaining to said matters. 


State of Wyoming, 

County of Park , ss: 

We, the undersigned, president and secretary, re¬ 
spectively of The Shoshone Irrigation District, db hereby 
certify that the attached and foregoing is a full, t: 
complete copy of a Resolution which was adopt 
meeting of the board of commissioners of The Shoshone 
Irrigation District held at Powell, Wyoming on Jajnuary 3, 

A. D. 1927 and that said Resolution has been dulv 

* 

on the minutes of said Board of Commissioners 
meeting. 

Dated this 3 day of January, A. D., 1928. 

(Sgd.) ‘ H. S. GRAHAM, 

President. 

Affpcf • 

(Sgd.) GEO. W. ATKINS, 

Secretary. 


rue and 
ed at a 


ecorded 
for said 
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United States Department of the Interior, 
Office of the Secretary, 
Washington. 


March 11, 1930. 


Mr. Geo. W. Atkins, 

Secretary Shoshone Irrigation District, 
Powell, Wyoming. 

7 * 


Dear Mr. Atkins: 


Further reference is made to vour letter of February 8, 
1930 (received in the Department February 24, 1930) and 
to my acknowledgment of February 26, 1930, relative to my 
letter of January 30, 1930, to lion. Burton K. Wheeler, re¬ 
garding the purchase by the district of an interest in the 
Shoshone power plant. 

The outstanding facts in this connection seem to be (1) 
that the amount which the district in its contract of No¬ 
vember 4, 1926, agreed to pay the United States as the 
district's proportionate part of the cost of the Shoshone 
project does not include the cost of the Shoshone power 
plant, and (2) that Congress in the act of March 4, 1929 
(45 Stat. 1562) enacted as follows: 


“Provided, further, That the net revenues from the 
operation of the Shoshone power plant shall be applied, 
first to the repayment of the construction cost of the power 
system; second to the repayment of the construction cost 
of the Shoshone dam, and third, thereafter such net reve¬ 
nues shall be covered into the reclamation fund.” 


From the above it is at once apparent that Congress 
has removed the subject matter from administrative 
hands and that there remains in this Department no juris¬ 
diction over the manner in which the revenues from the 
Shoshone power plant shall be applied. Under the cir¬ 
cumstances my judgment is that no good purpose would 
be served in continuing the discussion which your letter 
invites. However, in view of the seriousness with which 
you apparently hold this matter, I have had the records 
examined and I am willing to surrender my judgment in 
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. . . . I 

this matter to your desire that the discussioh be con¬ 
tinued. 

I would like to state first of all, however, that) I do not 
share your views that the district has been i seriously 
handicapped or prejudiced by the act of Congress re¬ 
ferred to above. Net revenues from operation of the 
plant, after payment of the cost of the plant, will be ap¬ 
plied to payment of the cost of the dam, reducing to the 
extent of payments thus made the charges to b|o paid by 
your district of which its proportionate part of the dam 
is a part. 

As I read vour last letter to me and others of record, 
including the open letter to Dr. Meade, the njatters in¬ 
volved are (a) whether the settlers had an opportunity 
to purchase an interest in the power plant, and (b) 
whether thev refused to assume the necessarv obligation 
at the proper time. 

85 I can speak only from what the written records 
disclose and the information given me by the 
Bureau of Reclamation. I have no personal knowledge 
concerning the matters in controversy. I am informed 
that many conferences were had both on the project and 
in Washington between various officials of tlpie district 
and the United States and that the power plant had a 
prominent part in these conferences. You will no doubt 
recall the discussions between yourself and Mr. Nelson, 
representing the district, and the officials of t}ie Bureau 
of Reclamation here. It was the clear understanding of 
the officials of the Bureau that prior to and when the con¬ 
tract was made the district did not wish to assutne the ob¬ 
ligation of paying for any part of the power plant, which 
at that time was not paying a profit. 

I am advised that this subject was discussed at a meet¬ 
ing in Powell, at which, in addition to a large number of 
local people, there were present Secretary A\fest, ('om- 
missioner Mead, Senator Warren, Senator Kendrick and 
Congressman Winter, who will probably recajl the sub¬ 
stance of the principal matters under discussion at that 
time. So much for the oral conferences. 

I think you will agree with me, after consideration of 
some of the evidence in the record as discussed below that 


7—6061a 
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there is considerable conflict with the propositions now 
submitted and that it is difficult to reconcile some of the 
documentary evidence with them, all of which may sug¬ 
gest that the district officials, possibly unwittingly, may 
have been responsible for the misunderstanding enter¬ 
tained bv the Bureau of Reclamation. 

* 

Examination of the records indicates that there is no 
written statement or direct evidence of a specific refusal 
on the part of the district to purchase an interest in the 
power plant. This is not surprising when it is remem¬ 
bered that practically all the negotiations for a contract 
were conducted at oral conferences held in Washington. 
However, there is no question but that the Department 
and the Bureau at the time of the execution of vottr con- 
tract were entirelv agreeable to vour contracting to pav 
a proportionate share of the power cost and to thus se¬ 
curing a proportionate credit for the profits. This is 
evidenced bv the fact that the form of contract for the 
Deaver Irrigation District, approved during the same 
year that your contract form was approved, contained 
the following provision in Article 13: 


“ Included in the cost as named above, is an item of ap¬ 
proximately $60, 106 representing the Deaver District's 
proportionate share of the cost of the Shoshone project 
Power Plant, the entire cost of which is estimated, when 
completed, to be $733,000, and the inclusion of said item 
of $60,106 in the total cost will entitle the Deaver Dis¬ 
trict to its proportionate share in the net profits of the 
Shoshone project Power Plant. Provided, however that 
the Deaver District’s share in the costs and in the profits 
of the Power Plant will be dependent upon the Garland 
Division of the project obligating itself to pay its pro¬ 
portionate share of the cost of the Power Plant and in 
the event of failure on the part of the Garland Division 
to assume this liability, the said item of $60,106 shall be 
eliminated from the total obligation assumed by the 
Deaver Division, and the Deaver Division shall not be en¬ 
titled to share in the net profits of said Power Plant.” 


S6 This quotation clearly indicates that there was no 
objection on the part of the Bureau or the Depart¬ 
ment to a contract provision covering the matter of power 
profits. 
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It is also a matter of record that your district Requested 
at the time of contract negotiations in the year j 1926, an 
option to purchase or lease the power plant as contracted 
with a request for a contract provision to share ill the cost 
and the profits of the plant. This is evidenced by the fact 
that the draft of contract prepared by the district, sub¬ 
mitted to the Bureau of Reclamation by joint lettjor of the 
Project Superintendent and District Counsel dat(jd Febru¬ 
ary 17, 1926 (which draft was described in the joint letter 
as having* been prepared by the commissioners of the dis¬ 
trict, the attorney for the district, Mr. GoppertL and the 
representatives of the Committee of Fifteen, ancjl was en¬ 
titled “Draft prepared by district February 10, 1926”) con¬ 
tains the following proposed article: 

“Shoshone Power Plant. 

“38. If the United States shall at any time propose to 
sell or lease the Shoshone Power Plant and ijs related 
transmission line and substation system or eitlie the dis¬ 
trict singly or jointly with the district or districts; or other 
agencies representing any or all of the other divisions of 
the project shall be given the first option or right to pur¬ 
chase or lease said Power Plant and system at the minimum 
price or terms that the United States would accept did not 
this option or right exist.” 

The expressed desire for an option to purchase or lease 
the power plant is not only repugnant to the theory that the 
district was already a part owner but it negative^ an intent 
at that time on the part of the district to participate in the 
power costs. If what the district really desired jvas a con¬ 
tract provision obligating itself to pay a proportionate 
share of the power costs, which is a prerequisite to a right 
to share in the profits, it seems to me that it very poorly ex¬ 
pressed its intention by asking that an option be granted to 
purchase or lease at some later date at the discretion of the 
district. Considering the fact that there was then no objec¬ 
tion on the part of the Bureau or the Department to acqui¬ 
sition by the district of an interest in the power plant by 
proper contract provisions, and considering also the fact 
that what the district requested in its own contract form 
was merely an option to buy at some later date, it seems to 
me that the foundation is laid for the impression by the 
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Bureau of Reclamation that the district was refusing to 
contract for its proportionate part in the power plant. The 
proposed article 38, as quoted above, was not incorporated 
in the draft of contract later approved and there is in the 
record no evidence of a protest on the part of the district 
to its elimination. 

In my letter of January 30, 1930, it was also stated that 
the farmers had ample opportunity to purchase an interest 
in the power plant had they acted at the proper time. The 
records show that under date of January 3, 1928, the dis¬ 
trict adopted the following resolution, which I am quoting 
in full: 


87 “Resolved, That the president, secretary and other 

officers of this Irrigation District be and thev are 
hereby instructed and authorized to negotiate with the 
Bureau of Reclamation of the United States of America for 
the purchase from the United States Government of that 
portion of the telephone system now owned and operated by 
the Bureau of Reclamation which serves only in the opera¬ 
tion and maintenance of the Garland Division of the Sho¬ 
shone Project and including among other things the metallic 
circuit telephone line from Powell, 'Wyoming, in a northerly 
and thence westerly direction for a distance of approxi¬ 
mately Eight (8) miles, also the metallic circuit telephone 
line situated just West of Garland, Wyoming, about one 
(1) mile in length and also the stub line to the Ralston 
reservoir and be it further resolved that the president, 
secretarv and other officers of this Irrigation District be 
and they are hereby instructed and authorized to negotiate 
with the Bureau of Reclamation for an amendment to the 
contract between the United States Government and this 
irrigation District providing that the Shoshone Irrigation 
District shall assume and agree to pay its proportionate 
share of the cost of the Shoshone Project Power Plant with 
the understanding that The Shoshone Irrigation District 
shall be entitled to share in the net proceeds of said power 
plant for so doing. 

“Be it further resolved that this board shall go on record 
as being in favor of purchasing the said telephone line or 
parts of telephone lines as hereinbefore described and also 
of assuming the Garland Division proportionate share of 
the costs of construction of the Shoshone Project Power 
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Plant in the event that a proper arrangement can be made 
for said purpose and an assumption of costs. 

“And be it further resolved that in the event said ar¬ 
rangements are made satisfactory to the said officers of 
this district that a report shall be made to this tyoard for 
further action looking to the completion or ratification of 
any contract or contracts purported to be made o|r entered 
into between the United States Government and the Sho¬ 
shone Irrigation District pertaining to said matters.” 

After the receipt of this resolution, a draft oif contract 
amending the contract of November 4, 1926, was prepared 
and the matter submitted to the Department fof a deter¬ 
mination as to what repayment terms were permissible 
under existing law, the provision of law covering the crop 
return basis having been repealed in the meantime. Under 
date of March 24, 1928, the Department decided that in the 
event of a sale of an interest in the power plant the terms 
of repayment could be not more than 40 years froijn the date 
the first payment matured under the original water right 
contract. This information was duly given the di strict and 
under date of May 25, 1928, the Secretary of the District 
advised in part as follows: 

“The terms imposed by the Bureau of Reclamation would 

be prohibitive for the reason that it would be necessary to 

make an additional assessment of approximately 

88 $12,000.00 a year, and due to the fact that the farmers 

of this community are just beginning to recover from 

a long period of depression and hard times, tlie board feels 

that it would be verv unwise at this time to submit an 

* 

amendment to our contract under the terms imposed.” 

After the dispatch of the letter of May 25, 1928, your dis¬ 
trict, so far as the records indicate, took no further steps 
with respect to a supplemental contract until September 5, 
1928, when at a dinner given bv the water users at Sho- 
shone, a memorial was presented to the then Secretary and 
the Commissioner urging the supplemental contract, not 
upon the terms which the Department had decided was 
authorized by existing law, but upon the clop return 
basis, the law authorizing which had been repealed. By the 
time the district indicated that it was willing to enter into a 
supplemental contract such as the law authorize!!, Congress 
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had indicated an intention to handle the matter and the 
Department necessarily declined to proceed further until 
Congress had an opportunity to act. It was this period of 
inactivity by the district that prompted the statement that 
the farmers had ample opportunity to purchase an interest 
in the power plant had they acted at the proper time. 
Earlier in this letter I referred to conflict in some of the 
documentary evidence which would tend to make difficult a 


correct understanding of the district's views and desires. 
In this connection I would like to have vou contrast the 


resolution of January 3, 1928, and particularly that portion 
which recites that the officers of the irrigation district 


“be and thev are lierebv instructed and authorized to nego- 
« » «. 

tiate with the Bureau of Reclamation for an amendment to 
the contract between the United States Government and the 
Irrigation District providing that the Shoshone Irrigation 
District shall assume and agree to pay its proportionate 
share of the cost of the Shoshone Power Plant” 


with the following quotation from the letter of May 25, 
1928, referred to above, written bv the Secretary of the 
district to the Project Superintendent: 

“When the resolution was adopted covering this matter 
on January 3, 1928, it was not the intention of the board to 
offer to buy the power plant or any part of it.” 


I should also like you to contrast the following statement, 
which appears in the said letter of May 25, 1928, to wit: 

“At the time negotiations for a contract were in progress 
in April, 1926, the matter of the disposition of the net 
profits from the power plant was gone over thoroughly by 
the representatives of the District and the Bureau of 
Reclamation” 

with the following from your open letter of February S ; 
1930, to Dr. Mead: 

89 “The matter of purchasing an interest in the 
Shoshone Project Power Plant was never even dis¬ 
cussed by any official or representative of the Shoshone 
Irrigation District at any place or at any time prior to the 
execution of the contract between the United States and the 
Shoshone Irrigation District dated November 4, 1926, and 
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\vc challenge you to furnish any substantial proof to the 
contrary.’ ’ 

This letter deals largely with written documents because 
of the possibility of an honest difference of recollection by 
various participants regarding oral negotiations and con¬ 
ferences that took place. 

Verv truly vours, 

(Sgd.) ‘ * * JOS. M. DIXON, 

First Assistant Secretary. 

90 George W. Atkins, Secretary-Treasurer of the 

Shoshone Irrigation District, being called as a wit¬ 
ness for the Plaintiff, testified that he had been Associated 
with the District at all times since its organization, either 
as a commissioner, President, or Secretary-Treasurer; that 
when the contract of November 4, 1926 was being nego¬ 
tiated he was President and came to Washington!, D. C., to 
negotiate with the Bureau of Reclamation n regard 
thereto: that at a meeting of the Board of Commissioners 
of plaintiff district, held on January 28, 1926, prior to said 
Washington, D. C. trip, at which E. E. Roddip, District 
Counsel (appearing in this case as one of the attorneys for 
the defendant), L. II. Mitchell, Project Superintendent and 
Mr. I. B. Hosig, project engineer, were present, he received 
instructions from said board of commissioners that a pro¬ 
vision should be included in the proposed contract pro¬ 
tecting or giving the district the profits from the| Shoshone 
power plant; that upon arriving in Washington about April 
1, 1926, he and S. A. Nelson, also representing the Dis¬ 
trict, called on Dr. Elwood Mead, Commissioner of Recla¬ 
mation, who suggested that he confer with Mr. feergin, an 
attorney for the Bureau of Reclamation, and formulate a 
contract; that as a result of conference with L. Mitchell, 
project superintendent of the Shoshone Reclamation 
Project and Attorney Bergin, they (Atkins and Nelson) 
requested that a paragraph be inserted in tlje contract 
which would give to the District its share of the power 
plant profits, using a North Platte Reclamation Project 
contract as a guide; that Mr. Bergin said that Article 31 
of the Contract, would assure the District profits from the 
power plant, saying 4 ‘Your interest in the profits from the 
Shoshone Power Plant will be fully covered by this article 
and they need have no worry as to that part bf it. Not 
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even the Congress itself—lie said we would have a vested 
right—not even Congress itself would have any power to 
take that away from us;” that they returned to Powell, 
Wvoming; that these statements so made to them bv Attor- 
ney Bergin, were repeated by Mr. Xelson at a public meeting 
of unit holders in the Plaintiff District in the pres- 
91 ence of Superintendent L. H. Mitchell, after they re¬ 
turned from Washington and some kind of an article 
on power plant profits was carried by the Powell Tribune, 
Powell. Wyoming; that there was no denial by any repre¬ 
sentatives of the Bureau of Reclamation that Article 31 


covered the Shoshone Irrigation District’s interest in the 
power plant profits; that there never was at any time any 
objection or refusal of any kind by the representatives of 


the District against 


being charged for their share of the 


cost of the power plant; that the first intimation that the 


District ever had of the claims of the Bureau that the Dis¬ 


trict had not been charged with any of the costs of the 
power plant was iii latter part of year 1927; that if the 
obligations assumed by the district were not large enough 
to cover its proportionate share of the power plant, the 
District was willing to assume sufficient additional obliga¬ 
tion to do so: that the District did not have any figures, 
which showed the true status of the amount of the obliga¬ 
tion assumed by it: that the District relied entirely upon 
the representations of the Bureau of Reclamation that the 

obligation assumed bv the District was not sufficient to 

*• * 

cover its proportionate share of the power plant cost, 
together with the other feature costs of the Garland Divi¬ 
sion of the Shoshone Project; and that it was for that rea¬ 
son the proposed new contract was submitted as referred 
to in Defendant’s Exhibits D to I inclusive. 


On being recalled, Mr. Atkins further testified that in 
the month of January, 1928, directly following the receipt 
of a copy of a letter which had been written by Elwood 
Mead, Commissioner of Reclamation, to Mr. Edward T. 
Hill, Secretary, Deaver Irrigation District, Deaver, Wyo¬ 
ming (Plaintiff's Exhibit Xo. 6), to the effect that the Sho¬ 
shone District has not obligated itself to pay for a share 
of the power plant and could not receive any benefits, he 
conferred with Mr. Roddis and asked him if it was not a 


fact that Article 31 of the contract assured the district a 


part of the profits of the Shoshone Power Plant, to which 
Mr. Roddis answered it did. 
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92 S. A. Nelson, of Powell, Wyoming, being called 
as a witness for the Plaintiff, testified that he was 
President of the First National Bank of Powelj, having 
lived on and been a water user of the Garland Division of 
the Shoshone project since 1909; that he assisted in the 
organization of the first water users’ organization on the 
project; that at the first annual meeting of the water users’ 
association he presented a resolution, which was passed, 
on the subject of power plant development, which resolu¬ 
tion provided: 

“To the end that all water power rights, privileges and 
possibilities may be conserved to the people of this project, 
we ask that no step in relation to same be taken which may 
have within it the possibility, however remote, of either 
loss or deterioration in respect to such property rights. 
The absolute ownership and control of all power >ites, per¬ 
quisites and privileges within the limits of this project 
must ultimately repose in the aggregate bodyl of land 
owners or water users. Our heritage in this connection 
must not in any wise or at any time be placed in jeopardy”; 

that at a meeting held July 23, 1920 when the Public Lands 
Committee visited Powell and at which meeting Mr. A. P. 
Davis, Director of the Bureau of Reclamation, Mr. Wey¬ 
mouth, Chief Engineer and Mr. Beadle, Chief Clerk, were 
present, he stated among other things in an address of 
welcome to the Committee 

“and finally provide a means and machinery of installing 
at our expense at the Shoshone Dam a hydroelectric plant 
adequate in capacity to furnish light, heat and power to all 
parts of the Shoshone project”; 

that he presented to the Bureau of Reclamation on January 
21, 1922, a statement on behalf of the Garland Division, re¬ 
lating to power plant profits as follows: 

“That all said earnings of the Shoshone hvclroelectric 
plant shall injure to the credit of the project as a whole and 
be prorated to the various irrigation districts ot divisions 
of the project in some equitable manner to te agreed 
upon”; 

that he was present at the meeting of the so-called Fact 
Finders Commission at Salt Lake City in 1924, being one 
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of the members of the committee of 15 representing the 
Shoshone Project Water Users’ Association and prepared 
and presented at the meeting a program of relief for the 
Garland Division, which contained the following with re¬ 
spect to powerplant and profits: 


“The net proceeds from the sale of water from the reser¬ 
voir and electric current from the power plant shall accrue 
to the project as a whole. The Shoshone power plant shall 
ultimately, when and as paid for, become the property of 
the Shoshone Project*': 


that in presenting this to the meeting he stated: 

93 “The cost of the Shoshone hydroelectric power 
plant has not been allocated. Although we assume 
that all divisions bf the project will share on a pro rata 
basis the cost of the plant, and thus become ultimately 
owners in common of this feature. We submit the pro¬ 
priety of including and providing for this cost item under 
any new contract that may be written, treating same as sup¬ 
plemental construction or merging the amount involved 
with primary construction costs in the new contract.*’; 


that when the project was visited April 21, 1925 by the 
Board of Survey and Adjustment Mr. Murray, President 
of the Water Users’ Association presented a request to the 
Government officials as follows: 


“That the cost of the Shoshone hydroelectric plant shall 
be prorated on an acreage basis for the whole project, and 
that the project as a whole become ultimately its owner.”; 

that when the November 4, 1926 contract was being nego¬ 
tiated he brought up with Mr. Bergin, of the Reclamation 
Bureau, the question of the interest of the District in the 
power plant and Air. Bergin stated: 

“You are fully protected. No power on earth, not even 
the Congress itself, can deprive you of your right and your 
interest in this power plant because of the act of—of the 
fact-finders act and because of the wording which he had 
drafted covering the power plant feature in the contract.”; 

that this related to article 31 of the contract which was 
copied from a contract drawn for one of the Divisions of 
the North Platte Project, concerning which the Secretary 
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of the Interior has held that the contract covered power 
plant profits. That at a meeting held in Powell, AYyoming 
on August 17, 1926, at which Mr. E. E. Roddis, District 
Counsel of the Bureau of Reclamation, L. H. Mitchell, 
Project Superintendent, and the Board of Commissioners 
of the District were present, articles 31 and 41 of I the con¬ 
tract were discussed; that Mr. Roddis then made a general 
statement to the effect that in his opinion the rights and 
interests of the Shoshone Irrigation District to tljie power 
plant profits were fully covered or guaranteed, and which 
opinion he gave to the members of the Board of Commis¬ 
sioners; that at one of the public meetings held by the water 
users Mr. L. H. Mitchell, superintendent of the Bureau of 
Reclamation was present and the entire contract was gone 
over, the power plant profits discussed and the wafter users 
were told what Mr. Bergin had said that the District was 
protected so far as the power plant profits were concerned. 

That at no time did anyone representing the Ejureau of 
Reclamation ever state that the contract did not 
94 include the power plant profits or the cost of the 
power plant nor was there ever any attempt to cor¬ 
rect statements made at public hearings and published in 
the local newspapers, all stressing the point that the Dis¬ 
trict was protected on the power plant profits. 

On being recalled, Mr. Xelson further testified that sub¬ 
sequent to the execution of the contract of November 4, 
1926, he conferred with Mr. E. E. Roddis, District Counsel 
of the Bureau of Reclamation in regard to power plant 
profits and asked the meaning of the demand for a new or 
supplemental contract and whether the District was pro¬ 
tected under Section 31 of the contract, to which Air. Roddis 
replied that in his opinion the District was protected. 

There was then admitted in evidence, without objection 
Plaintiff’s Exhibit 5, being a letter from the Denver Irri¬ 
gation District to Mr. P. W. Dent, Assistant to the Com¬ 
missioner, Bureau of Reclamation, dated November 30, 
1927; Plaintiff’s Exhibit 6, being a letter addressed to 
Edward T. Hill, Secretary, Deaver Irrigation District, by 
Elwood Mead, Commissioner, Bureau of Reclamation, 
dated December 9, 1927; and Plaintiff’s Exhibit 7, being 
letter from George W. Atkins, Secretary, Shoshqne Irriga¬ 
tion District, to L. H. Mitchell, Superintendent {Bureau of 
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Reclamation, Powell, Wyoming, dated May 25, 1928. 


Ernest J. Goppert, of Cody, Wyoming, attorney of the 
Shoshone Irrigation District, since 1925, testified that he 
formed the district; that on January 28, 1926, there was 
a meeting at which Mr. E. E. Eoddis, Mr. L. H. Mitchell 
and Mr. I. D. Hosig, the engineer on the project, the Board 
of Commissioners and representatives of the committee of 
fifteen were present: that power plant profits were dis¬ 
cussed and it was agreed that the District should be pro¬ 
tected, but Mr. Koddis explained that the District could 
never get title to nor the Government could not sell the 
power plant; that the district was disturbed because they 
did not wish to be deprived of profits or to have some pri¬ 
vate person coming in between the district and the Govern¬ 
ment on the profits of the power plant; that the representa¬ 
tives of the District were given instructions that they 
should do everything necessary to protect the District on 
these power plant profits: that at a subsequent meeting 
after the representatives had returned from Washington, 
at which the same parties were present, the proposed con¬ 
tract was considered section bv section and when Section 31 


was reached he asked Mr. Roddis if that was all that was 
necessary to give the Shoshone District the power plant 
profits, to which Mr. Roddis replied that the act of 
95 December 5, 1924—the fact-finders act, “gave you 
those profits if you take over the maintenance and 
operation of this project and guarantee the charges that 
have been levied against these lands by the public notices”: 
that if the power plant was sold or leased the District 
would get the profits from the sale or lease That when in 
the discussion Article 41 was reached he made the sug¬ 
gestion that the District would have to pay the operation 
and maintenance of the power plant if it did not pay a 
profit, but Mr. Roddis stated that the Government would 
not run it a day if it was not showing a profit. 

Mr. Goppert further testified that in November or Decem¬ 
ber, 1927, it was called to his attention that the Government 
was claiming the District had not assumed an obligation 
large enough to cover its share of the power plant; that in 
response to a question, Mr. Roddis stated: “You don’t 
need to worry about that. You have a contract that covers 
the profits, and that is all you are interested in. This 
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matter of the obligation is a mere matter of bookkeeping 
and can be adjusted in the Department;” that \}dien Mr. 
Roddis was advised by Goppert of the letter to the Deaver 
District (for which Goppert was attorney) suggesl 
plaintiff had not assumed a sufficient obligation 


tine: that 


le stated 

that he still believed that the contract gave the plaintiff the 

further 
to make 


power plant profits, “But in order to save am 
trouble, if I were you I would advise the District 
a new contract to assume this additional obligation”; that 

o Powell 
^s of the 


subsequently the Secretary of the Interior went t| 
and at a meeting at which various representativ 
Declamation Bureau were present, there was submitted a 
form of amendment to the contract of November 4, 1926, 
assuming an additional obligation on the part of the Dis¬ 
trict, but after the conference, Mr. Kreitzer, of th^ Depart¬ 
ment, and Mr. Roddis advised against reiving on the 


amendment to the contract increasing the oblige 


tion and 


advised them to do what Dr. Mead asked the District to do, 
come in under the Forty-Year Law of May 25, 1926; that 
the first time the Department admitted that the District had 
assumed a sufficient obligation to cover the power plant 
cost was in the course of this trial; that the supplemental 
contract was never made; that the purpose of the supple¬ 
mental contract was to “increase our obligation! sufficient 
to include the power plant. They told us w 
96 obligated ourselves for enough. We saic^ 

But our contract said the Secretarv would determine 


|e had not 
we had. 


jpt telling 
that he 


that, and the representatives of the Secretary ke 

us we had not obligated ourselves for enough’’ 

w « |- 
finally learned after the filing of the Answer in this case, 

from Mr. Kubach’s statement, which was attached to 
Defendant’s Answer, that the Bureau’s books now showed 
that the amount expended for drainage was $208,000.00 less 
than the amount fixed in the public notices therefor; and 
that the Engineers representing the Bureau had always 
represented and claimed to the District that all authoriza¬ 
tions for drainage had been expended and that rjelying on 
those representations, the District had assumed an addi¬ 
tional $315,000.00 for drainage in the Contract of November 
4, 1926. 

The Plaintiff then rested. 


B 


Mr. William F. Kubach, Chief Accountant, 
Reclamation, being called as a witness for the d 


ureau of 
efendant, 
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testified that lie had charge of accounts of the Plaintiff Dis- 
triet as shown by the Washington office, and had on the day 
of the trial made a statement showing losses and profits on 
the power plant of the Shoshone Project from December 
1921 to December 1931, by calendar years (admitted in evi¬ 
dence as Defendant’s Exhibit 2-A and included in finding 
of fact Xo. 4 of the Court.) 

Over objection on the part of the Plaintiff, Mr. Kubacli 
testified that the cost of the power system was carried as 
a power system cost independent of the Irrigation District, 
to which the Court allowed Plaintiff an exception. He fur¬ 
ther testified that the power plant cost was included in the 
cost of the Shoshone Project on the books kept by the 
Bureau of Reclamation, and that the entire expenditures 
on this project are in one set of accounts, and that separate 
accounts were and are kept of each feature cost of the 
Project, such as cost of laterals, cost of lateral system, cost 
of main canal, cost of tunnel, cost of drainage, etc.; and that 
the cost of power obtained from the Shoshone Power Plant 
for drainage purposes was charged to the drainage account 
and credited to the power account as a matter of bookkeep¬ 
ing. Xo allocation was ever made of the cost of the power 


plant. 

97 Thereupon, the defendant rested. 

The case was then argued and was submitted and 

taken under advisement bv the Court. 

% 

Thereafter, briefs were filed by the parties, and on June 
13, 1933, the Court filed Findings of Fact, Conclusion of 
Law and Memorandum Opinion, holding that upon the facts 
the petition for the writ of mandamus should be denied, 
and thereupon the Court entered an order dismissing the 
petition and discharging the rule to show cause, which judg¬ 
ment was subsequently vacated by appropriate order. 
Plaintiff then filed its Motion to amend the findings of fact 
and conclusions of law and upon consideration thereof the 
Court struck out the last sentence in Finding 2 and other¬ 
wise overruled Plaintiff’s Motion, to all of which Plaintiff 
excepted. Thereafter, on June 30, 1933, the Court entered 
an order dismissing the petition and discharging the rule 
to show cause, to which order plaintiff excepted. All of the 
exceptions stated in this bill of exceptions were allowed and 
then and there entered upon the minutes of the Court. The 
foregoing is the substance of all the testimony bearing upon 
the exceptions herein reserved on behalf of the plaintiff. 
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And thereupon, and as said exceptions were duly noted 
and allowed as aforesaid as they were taken ajid duly 
entered upon the minutes of the Court, and because the 
matters and things hereinabove recited are not matters of 
record, in order to make the same a part of tliQ record 
herein, which is hereby ordered, so that the plaintiff may 
have its case reviewed on appeal, the plaintiff by its attor¬ 
neys moves the Court to sign and seal this, its bill df excep¬ 
tions, to have the same force and effect as if each 
98 of said exceptions had been separately sighed and 
sealed, which motion is granted by the Court, and 
thereupon plaintiff tenders this its bill of exceptions and 
requests the Court to sign and seal the same, jvhich is 
aceordinglv done, now for then, this 4th day of August, 
1933. 

JESSE C. ADKINS, 


J 


ust ice. 


Approved: 

CHESTER I. LONG, 

PETER Q. NYCE, 

ERNEST J. GOPPERT, 

samuel w. McIntosh, 

Attorneys for Plaintiff. 

NATHAN R. MARGOLD, 

CHAS. FAHY, 

E. E. RODDIS, 

Attorneys for Defendant. 
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Statement of Facts. 

The Secretary of the Interior under authoiitv of the 

•> I %> 

Act of June 17, 1902 (32 Stat. 38S), and amendments 
thereto, constructed an irrigation system kno|\vn as the 
Shoshone Project, consisting of the necessary I works for 
the irrigation of lands within said project. The Shoshone 
Project is made up of live divisions, containing a total of 


1/ 





approximately 184,878 acres of land, the said five divisions 
having; been heretofore designated bv the Secretarv of the 
Interior as Garland, Frannie, Willwood, Ilart Mountain 
and Oregon Basin.: The Garland Division thereof com¬ 
prises 45,994 acres, and is the division which is now affected 
by the contract of appellant corporation, Shoshone Irriga¬ 
tion District (R. 29). 

The Shosone Project was authorized in 1904, was actu¬ 
ally commenced in 1905, and the Garland Division was 
completed about the year 1927 (R. 29, 37). 

As an incident to the construction of said Shoshone 
Project and for the purpose of developing cheap power 
for use in the construction of the Willwood Dam and main 
canal and the drainage svstems on the Frannie and Gar- 
land Divisions of said Project, a power plant was con¬ 
structed. Construction on said power plant was started 
late in the year 1920 and completed before the making of 
the contract involved in this action (R. 30). 

In accord with Section 4 of tile Act of June 17, 1902, 
the Secretary of the Interior, from time to time, issued 
public notices against the lands included within the Gar¬ 
land Division of said Project in an aggregate amount of 
$4,152,042.34. The,first of said public notices was given 
on May 25, 1907, and the last in July of 1927. Between 1915 
and 1927, public notices were issued covering the cost of 
drainage. The last date of public notices covering cost 
of drainage was in 1927 (R. 36, 37, 80). The total cost of 
the Garland Division of said Project, including its pro¬ 
portionate share of the cost of the dam and reservoir and 
the Shoshone Power Plant, is less than the total amount 
of said public notices (R. 45). 

On November 4, 1926, the appellant, after due proceed¬ 
ings had by and through its proper officials, entered into 
a certain contract (R. 46) with the United States of 
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America by and through its proper representatives pro¬ 
viding for the taking over and under which thejappellant 
did take over the care, operation and maintenance of the 
Garland Division of the Shoshone Project and all other 
structures and works pertaining thereto, excepting such 
portion thereof as was reserved to the United States under 
Article 41 of said contract. 


Article 3 of said contract (R. 47) makes appellant either 
primarily or secondarily liable as guarantor for a construc¬ 
tion obligation aggregating $4,132,042.34, beingf the sum 
total of the amounts stated in said public notices (R. 80). 
In addition to said construction obligation the District fur¬ 
ther obligated itself under Article 41 of said contract (R. 
(is) to pay the annual operation and maintenance cost of 


the reserved works mentioned therein, which included, 
among other things, the Shoshone Dam and Reservoir and 
the Shoshone Power Plant. The title to and the manage¬ 
ment and operation of said reserved works were required 
to remain in the United States under Section 6 jof the Act 
of June 17, 1902. There were other obligations of said 
contract, which are not involved in this action.I 


The appellant has performed all things required of it 
and is entitled to receive all of the benefits ijinder said 
cont ract. j 7 

Article 31 of said contract of November 4, lt}26, among 
other things, specifically provides, in accord with the pro¬ 
visions of then existing law, as follows: 


“31. Should any net profits be realized by the United 
States from any of the various sources naiped in sub¬ 
sections I and J of said act of Congress of December 
3, 1924. the same will be announced and determined 
each vear bv the Seeretarv in a written statement to 

* * *■ j 

be sent to the District. The portion of such net profit 
if anv, as determined bv the Seeretarv, shall be credited 
each year as follows: 


! 


4 


“(a) On the annual instalment project construction 
charges (including the construction charges payable 
by non-consenting application landowners) of the dis¬ 
trict beginning with the instalment first coming due 
and continuing with succeeding construction instal¬ 
ments as far as such credit will go until the entire con¬ 
struction indebtedness of the district has been paid;” 
(R. 62.) 


Under the law at the time said contract became opera¬ 
tive on December Mil 1926, at which time the appellant took 
over the care, operation and maintenance of the Garland 
Division of said project, it was entitled to receive the total 
accumulated net profits as determined by the Secretary de¬ 
rived from the operation of project power plants, leasing 
of project grazing and farm lands and the sale or use of 
town sites, to be credited on the construction charge of said 
Division. Thereafter the net profits from such sources 
were to be credited annually, first, on account of project 
construction charge: second, on account of operation and 
maintenance charge; and third, as the water users might, 
direct (R. 62. 63). Xo distribution to individual water 
users was to be made out of such profits, however, until all 
obligations to the Government were fully paid. 

Xet profits of the operation of said power plant have been 
realized by the United States from the operation of said 
Shoshone Power Plant for each year beginning with the 
year 1927 and continuing to this date (R. 30, 31). 

From time to tiihe informal claims were made by said 


district for the crediting of the accruing profits of said 
Shoshone Power Plant upon the annual construction charge 
due from said district to the United States under the terms 
of said contract. Informal refusals were made. The ap- 
pellant claimed it was entitled to said profits and its 
claim in that regard was denied by the Secretary, upon 
the claim that the obligations assumed by the appellant did 



not include the cost of said Shoshone Power Plant. On 
March 4, 1929 (45 Stat. 1592), Congress passe:! an Act, 
which included the following: 

“Provided ' * * That the net revenues from the 

operation of the Shoshone Power Plant shall be ap¬ 
plied, first, to the repayment of the construction cost 
of the power system; second, to the repayment of the 
construction cost of the Shoshone Dam: 
thereafter such net revenues shall be covert 
reclamation fund” (P. 9). 


md third, 
d into the 


After the passage of said Act, a formal demand was filed 


with the Secretary in the nature of a claim for ci 


share of the net power revenues from said Shoshone Power 
Plant. Under date of July 29, 1931, Joseph M. Dixon, then 
First Assistant Secretary of the Interior, rendered the 
following decision: 

‘‘It is my opinion that the Act of March 4, 1929, 
snjira, prevents the Department from applying any 
of the net power revenues of the Shoshone power plant 


edit for a 


to a reduction of the annual charges due froi 


shone Irrigation District to the United Stakes, in a< 


cordance with the provisions of Subseetioi 
Act of December 5, 1924" (K. 83). 


l tin* Sho- 


1 of the 


Appellant, after fully exhausting the procedure of the 
Department of the Interior, filed petition for a wijit of man¬ 
damus to require the Secretary of the Interioij to disre¬ 
gard the provision of the Act of March 4, ltj29, above 
quoted and obey the Act of December 5, 1924, ajid the ap¬ 
pellant's contract of November 4, 1926. 

On June 13, 1933, the Court below made certain findings 
of fact, conclusions of law, and filed a memorandum opinion 
denying appellant’s petition for writ of mandamus (R. 29). 
Appellant filed motion to amend the findings of fa<H and con¬ 
clusions of law (R. 36) which was overruled (l|. 40) and 
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appellant was allowed an exception. To review the action 
of the Court below this appeal is filed. 

Appellant’s Contentions. 

Appellant claims that it had acquired and was the owner 
of vested rights under the existing law and its contract of 
November 4, 1926, and is entitled to have and receive its 
proportionate share of the net profits of the said Shoshone 
Power Plant, as provided under the terms and provisions 
of sub-section (I) of the Act of December 5, 1924, and of 
Article 31 of said contract of November 4, 1926; and that 
the refusal of the Secretarv to make a finding or detcrmina- 
tion or anv allocation or to give anv credit for anv part of 
the net profits of said power plant to the appellant by rea¬ 
son of the Act of March 4, 1929, is unlawful, arbitrary and 
capricious. Appellant also claims that the quoted portion 
of the Act of March 4, 1929, and the refusal of the Secre¬ 
tarv of the Interior are in violation of vested rights owned 
by the appellant. Appellant claims that the Act of March 
4, 1929, is unconstitutional and void in so far as the same 
purports to change or affect appellant’s claim to said power 
plant profits under the Act of December 5, 1924, and Ar¬ 
ticle 31 of said contract of November 4, 1926. 

ARGUMENT. 

The Shoshone Project, Including the Shoshone Power 
Plant and All Other Features Thereof, Was Built Under 
Authority of the Act of June 17, 1902, and Not Under Any 
Special Act of Congress. 

This was alleged in Paragraph V of appellant’s petition 
(R. 3) for writ of mandamus and admitted (R. 14) in 
Paragraph V of the answer and response to the rule to 
show cause filed herein bv the Secretarv, and the court 
below so found (R. 29). 
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This admission of fact and the resulting conclusion of 
law necessitates a short statement of the situation thereby 
alleged and admitted to exist. It is clearly evident from a 
reading of this Reclamation Law that, it specifically pro¬ 
vided for: 


(a) The creation of a Reclamation Fund in a cer¬ 
tain definite manner. 

i 

(b) The construction and maintenance of irrigation 

works for the reclamation of arid and semi-a^id lands 
in certain states. i 

(c) A method to be followed by the Secretary of the 
Interior in securing the return of the funds expended 
in the construction of reclamation projects. 

Discussing the above and foregoing provisions in the 
order listed, we find the provision for the creation of a 
Reclamation Fund in a certain definite manner to |je clearly 
set out in Section 1 of said Reclamation Law (Act of June 
17, 1902), providing among other things: 

“That all moneys received from the sale and dis- 

* 

posal of public lands in * * * Wyoming * * * 

shall be and the same are hereby reserved, set aside 
and appropriated as a special fund in the jTreasury 
to be known as the ‘Reclamation Fund' " (R. |3). 

The foregoing provision of the Reclamation Law was 

^ i 

amended by subsequent acts to include revenues from the 
leasing of public lands located within the states therein 
designated for oil and mineral development, but at no time 
prior to the effective date of the contract upon which ap¬ 
pellant bases its claim in this action was there any amend¬ 
ment of said law which would in any manner authorize or 
provide for covering or including in the Reclama|tion Fund 
any net profits realized or to be realized from the opera¬ 
tion of power plants. \ 
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We believe it will be undisputed, and if disputed, that 
the law is clearly stated in Section 1 of said Act of June 
17, 1902, that the said Reclamation Fund so reserved, set 
aside and appropriated as a special fund, can be used 
only for the following purposes as set out in the words 
of said statute: 


“* * * * to be used in the examination and survey 

for and the construction and maintenance of irrigation 
works for the storage, diversion, and development of 
waters for the reclamation of arid and semi-arid lands 
in tlie said states and territories, and for the payment 
of all other expenditures provided for in this Act” 
(R. 3 ). 


It is clear that said Reclamation Act does not provide for 
the Reclamation Fund to be used in the construction of any 
power plants, excepting only as a feature of and incident 
to a reclamation project and this provision of law remains 
unchanged. The above quoted portion of Section 1 of the 
Act of June 17, 1902, clearly provides that the sole pur¬ 
pose of the Reclamation Law is to reclaim arid and semi- 
arid lands within the states mentioned, and for no other 
purpose, and particularly omits any provisions or authority 
for permanently investing the Reclamation Fund in the 
hull ding of power plants , for profit. 

The Secretary of the Interior cannot arbitrarily set up 
the Government in the Power Plant business by the simple 
expedient of keeping the cost of the power system in an 
account in the records of his office, separate and distinct 
from the cost of the Irrigation District. The court below 
erroneouslv admitted testimonv to this effect, over the 
objection of the appellant (R. 110). 

That the only provision for the returning to the Reclama¬ 
tion Fund of the moneys expended in the construction of 
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such reclamation projects is that found in Section 4 of the 
original act, which provides: 

“* * * the Secretary of the Interior * * * 

shall give Public Notice of the lands irrigated under 
such project * * *; also of the charges which shall 

be made per acre upon the said entries and upon lands 
in private ownership which may be irrigated by the 
waters of said irrigation project, and the humber of 
annual installments, not exceeding ten, in which such 
charges shall be paid and the time when such payments 
shall commence. The said charges shall be determined 
with a view of returning to the Reclamation Fund the 
estimated cost of construction of the project and shall 
be apportioned equitably; * * 

The Secretary of the Interior issued the public notices 

and it was his dutv to include a sufficient sum to cover the 

* 

cost of construction of the project including the power 
plant, in accordance with the terms of the contract of No¬ 
vember 4, 1926. His failure to do so cannot be interpreted 
as holding that the contract did not cover the power plant. 
The Secretary is bound to comply with his contracts the 
same as anv other individual. 

This method of recovery of monevs to the Reclamation 

*• i 

Fund for the cost of construction of the project has never 
been changed except that the number of annual install¬ 
ments has been increased. It is certainly clear from a 
reading of the Reclamation Law that it was the intention of 
Congress, therein clearly expressed, that all funds used in 
the construction of any reclamation project npist be re¬ 
turned to the Reclamation Fund in annual installments; 
that the number and amount thereof must be sufficient to 
return to the Reclamation Fund the entire estimated cost 
of the construction of the project ; that there is no provision 
in said Reclamation Act for the permanent investment of 

2/ 
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any portion of such Reclamation Fund either in the build¬ 
ing of power plants as an investment for profit, or the con¬ 
struction of any other feature of or in connection with a 
reclamation project as an investment for profit: and the 
monev so returned to the Reclamation Fund must be used 
according' to the provisions of said Act in the construction 
of other reclamation projects, thereby creating a revolv¬ 
ing fund. The act does not authorize the United States to 
go into tiie power plant business and to own and operate 
for profit a power plant, simply by charging the cost 
thereof to a separate account on the books of the Bureau 
of Reclamation, with tlie hope of repaying the amount ex¬ 
pended therefor out of the net profits obtained from the 
operation. 

In the case of Swigart vs. Baker, 229 U. S. 1ST, 57 L. Ed. 
1143, Justice Lamar delivered the unanimous opinion of 
the Supreme Court, which stated among other things: 


‘‘The official reports show that, in 1902, there were in 
sixteen states and territories 535,486,731 acres of pub¬ 
lic land still held by the government and subject to 
entry. A large part of this land was arid, and it was 
estimated that 35,000,000 acres could be profitably re¬ 
claimed bv the construction of irrigation works. The 
cost, however, was so stupendous as to make it impos¬ 
sible for the development to be undertaken by private 
enterprise; or, If so, only at the added expense of in¬ 
terest and profit private persons would naturally 
charge. With a! view, therefore, of making these arid 
lands available for agricultural purposes by an ex¬ 
penditure of public money, it was proposed that the 
proceeds arising from the sale of all public lands in 
these sixteen states and territories should constitute 
a trust fund to be set aside for use in the construction 


of irrigation works— the cost of each project to he as¬ 
sessed against the land irrigated , and as fast as the 
money was paid h// the owners hack into the trust, if 
ivas again to he used for the construction of other 
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works. Thus the fund, without diminution except for 
small and negligible sums not properly changeable to 
any particular project, would be continually invested 
and reinvested in the reclamation of arid land.' y (Em¬ 
phasis supplied.) 

Under date of February 2, 1909, First Assistant Secre¬ 
tary Pierce rendered a decision in connection witjh the Rec¬ 
lamation Act that very clearly states the method of re¬ 
turning; to the Reclamation Fund the estimated cjost of con¬ 
struction of a reclamation project. The entire [decision is 
found in 37 L. D. 428. Quoting from the said decision, 
we find the following, which has never been reversed or 
modified bv anv decision of the Secretary since that date, 
to wit: (Williston Land Company.) \ 

“One object of the Act was to assure rejturn of the 
cost to the Treasury; another was to protect those who 
had acquired properties before construction of public 
reclamation works. 


■* 


■* 


“It is thus clear that a corporation otherwise com¬ 
petent is entitled to take a water right under the 
statute. 

“To hold otherwise, would tend to embarrass and 
defeat one object of the Act, which clearly intends to 
assure reimbursement of the United States for all its 
expenditures by equitable —that is to say-i -ratable ap¬ 
portionment of the entire cost upon all /(he lands ir¬ 
rigable. If lands in corporate holding «|ire excluded 
from water service, the cost must be apportioned in¬ 
equitably and unratably on only part of (the lands ir¬ 
rigable, or the United States must remaiil in part not 
reimbursed, so long as anv of the land irrigable remains 
in corporate holding.” (Emphasis supplied.) 

Certainly the appellee cannot successfully 'contend that 
there was any other means of returning to the Reclamation 
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Fund the estimated cost of construction of the Shoshone 
Power Plant other than by the equitable and ratable appor¬ 
tionment of the cost thereof to all the irrigable lands within 
the Shoshone Project by means of public notice, and the 

evidence in this case discloses clearlv that said Shoshone 

* 

Power Plant was constructed prior to the Act of March 4, 
1929, hence the only law under which it could have been con¬ 
structed was the one which required the ratable allocation 
of the estimated cost of its construction to ail of the irri¬ 
gable lands within the Shoshone Project by means of public 
notices, and the evidence is undisputed that the public 
notices issued in connection with the Garland Division of 
the Shoshone Project include an amount sufficient to cover 
its ratable portion of the entire cost of all project works 
including its proportionate or ratable share of this Sho¬ 
shone Power Plant (R. 4b). 


The Shoshone Irrigation District Obligated Itself to 
Guarantee and Pay on Behalf of the Entrymen and Owners 
of Private Lands Within the Garland Division of the Sho¬ 
shone Project the Full Amount of Charges Theretofore 
Fixed and Determined by the Secretary of the Interior for 
the Purpose of Returning to the Reclamation Fund the Esti¬ 
mated Cost of Construction of the Garland Division’s Pro¬ 
portionate Share of the Shoshone Project Including Its 
Proportionate Share of the Shoshone Power Plant Cost. 


The obligation of appellant for returning to the Reclama¬ 
tion Fund the estimated cost of construction of the Garland 
Division of the Shoshone Project is clearly set out in Article 
5 of the contract of November 4, 1926 (R. 47). and consists 
of the total of seven items therein listed and which are 
shown by appellant's Exhibit 4 (R. 80) to aggregate the 
total amount of $4,152,042.34 and which the appellee stipu¬ 
lated in open court exceeded the total cost of the Garland 
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id Recla- 
is made, 
fact that 


Division of said project including its proportionate!, ratable 
and equitable share of the Shoshone Dam and Reservoir 
and the Shoshone Power Plant (R. 45). The evidence dis¬ 
closes clearly that the amount of the District's obligation 
was fixed in accord with the provisions and requirements of 
Section 4 of the Act of June 17, 1902, and was in ait amount 

sufficient to return to the Reclamation Fund not ionlv the 

* 

estimated cost, but the actual cost of the Garland Envision's 
proportionate share of the entire project including! the Sho¬ 
shone Dam and Reservoir and the Shoshone Power Plant, 
which were features of said project, which said amount the 
appellee, under the law, was required to determine and an¬ 
nounce by public notices under Section 4 of the sa 
mation Act of June 17, 1902 (R. 3). Some claim 
apparently not seriously, that by reason of the 
separate feature costs were maintained by the bookkeeping 
department in the Bureau of Reclamation, that the appel¬ 
lant could thereby be deprived of its proportionate interest 
in the Shoshone Power Plant because such Power Plant 
feature of said Shoshone Project was kept separate and 
apart from other feature accounts and costs of sa^d project 
on the books of the Reclamation Bureau. The testimony of 
Mr. Kubach, the Chief Accountant of the Bureau jof Recla¬ 
mation, discloses that the expenditures for the entire Sho¬ 
shone Project are in one set of accounts, and that this set of 
accounts contains a segregation of each of the several fea¬ 
ture cost items of the project (R. 110). 

The costs of the feature of the Shoshone Project, known 
as Shoshone Power Plant, are not shown to have jbeen kept 
in any different manner than the cost of any of tljie various 
other features of this project. 
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The Act of April 16, 1906, the Act of December 5, 1924, 
and the Contract of November 4, 1926, Grant, Assign, 
Transfer and Give to Appellant Its Proportionate Share 
of the Net Profits Derived from the Operation of the Sho¬ 
shone Power Plant. 


The Act of April 16, 1906, provides, among other things, 
that “the monies derived from such leases (of any surplus 
power or power privilege) shall be covered into the Recla¬ 
mation Fund and be placed to the credit of the project from 

which such power is derived." ( Parenthesis supplied.) 

The Act of December b. 1924, provides, among other 
things, that 

“whenever the water users take over the care, oper¬ 
ation. and maintenance of a project, or a division of 
a project, tin* * * net profits as determined by 

the Secretary derived from the operation of the project 
power plants, leasing of project grazing and farm 
lands, and the sale or use of town sites, * * * may 

be used bv the water users to be credited annuallv, first 
on account of project construction charge, second, on 
account of project operation and maintenance charge, 
and third, as the water users may direct" (R. b). 

Attention is especially directed to the fact that under 
this Act no conditions precedent are required other than 
the taking “over the care, operation and maintenance 
of a project or a division of a project” to the District 
receiving its proportionate share of the net profits from 
the operation of the project power plant and from such 
other sources named therein. It is appellant’s contention 
that if the Shoshone Irrigation District had merely taken 
over the care, operation and maintenance of the Garland 
Division of the Shoshone Project that it would thereupon 
have been entitled to receive such net profits without the 
assumption of any other obligation than that of the care, 



operation and maintenance of such division of said project. 

It would not have been necessary to have mentioned 
either the Shoshone Power Plant or net profits therefrom, 
or any other matter in connection therewith in s4id con¬ 
tract, for the rule of construction of every contract is that 
it must be construed in connection with the law tp which 
it refers. 

Tlie pleadings and evidence in this case disclose, how¬ 
ever, that specific mention was made of the net! profits 
from the Shoshone Power Plant and a fixed and] certain 
method of determining the allocation of such profits was 

i 

set up by the terms of said contract. Article 31 (R. 62) 
thereof provides, among* other things, as follows, to-wit: 

“31. Should any net profits be realized by the United 
States from any of the various sources named in sub¬ 
sections I and j of said act of congress of December 5, 
1924, the same will be announced and determined each 
year by the secretary in a written statement to be sent 
to the district. The portion of such net profit], if any, 
as determined bv the Secretary, shall be credited each 
year as follows: 

“(a) On the annual instalment project construction 
charges (including the construction charges payable 
by non-consenting application landowners)! of the 
district beginning with the instalment first corping due 
and continuing with succeeding construction instal- 
nients as far as such credit will go until the entire 
construction indebtedness of the district has been 


paid; * 


* > j 


The appellee takes the anomalous position in this case 
of admitting that appellant is entitled to receive ndt profits 
from all other sources as set out in subsections I and J of 
the Act of December 5, 1924, other than net profits re¬ 
ceived from the Shoshone Power Plant. No question has 
been raised to appellant’s rights to profits arising from 
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sales of town sites 1 or from leasing of grazing lands, and 
the inconsistent position of the appellee cannot be ex¬ 
plained. These profits should go to the appellant under the 
provisions of the Act of December 5, 1924 (R. 5), and 
Article 41 of the Contract (R. 68). Xo objection has been 
made to appellant’s claim of an interest in the Shoshone 
Dam and Reservoir and to the benefits therefrom, neither 
is there any objection to the claim of an interest in the 
profits from sale of lots in the United States Reserve in 
the Powell town site, nor to the claim for a portion of 
grazing lands, and of late the project telephone system has 
been turned over to the appellant district. Appellee will 
search in vain for any provision either in the statute, or 
in the contract of November 4, 1926, which makes any ex¬ 
ception of the profits of the power plant being credited to 
the appellant other than the provisions of the Act of March 
4, 1929. This act was passed after the effective date of the 
contract upon which appellant’s claim to such profit is 
based. Said act is therefore ineffective as against appel¬ 
lant’s rights to such power plant profits. 

The appellee? concedes that the appellant is entitled to 
two items of net revenues under the law and the contract, 
to-wit, revenues from lease or project grazing lands and 
sale or use of town sites, but makes no satisfactory show- 
ing why the appellant should not also be entitled to power 
plant revenues which are referred to in the same section 
of the contract. 


Appellant Claims a Vested Right in the Net Profits of 
the Shoshone Power Plant and That Such Right Is Un¬ 
affected by the Act of March 4, 1929. 

Appellant claims that under the then existing laws and 
its contract of November 4, 1926, it acquired and became 
the owner of a vested right in and to its proportionate 



share of the net profits which might thereafter b(^ realized 
by the United States of America from the operation of the 
Shoshone Power Plant, and that it is entitled to;have the 
same determined annually and credited on the annual in- 


it to the 
flee ques- 


stalments of the construction charge due from 
United States. During the trial of this case appefl 
tioned the claim of appellant to this vested rightj. Appel¬ 
lant believes that all of the requirements to make) a vested 
right are present in the contract in question. 


A vested right has been defined as “a right 


to do or 


possess certain things * * * which is either authorized 

by the statute or to the exercise of which no obstacles exist 
in the laws which had been enacted * * *; an im¬ 

mediate fixed right of present or future enjoyment; prop¬ 
erty arising from contract or the principles of the common 
law which cannot be destroyed, divested or impaired bv 
legislation” (40 Cye. 199). 

The Supreme Court of California in the case ojf Stohr v. 
San Francisco Musical Fund Society, 82 Calif. 557, 22 Pac. 
1125, said: 

4 ‘The moment a contract is made a right isj vested in 
each party to have it remain unaltered and to have it 
performed.” 

“Rights are vested when the right of enjoyment, 
present or prospective, lias become the property of 
some particular person or persons as a present inter¬ 
est” (12 C. J. 955). 


The case of Monongahela Navigation Co. v. United States, 
148 U. S. 312, 37 L. Ed. 463, involved the determination of 
whether the right given under a state law to collect tolls for 
the use of a lock and dam was a vested right wjiich could 
not be taken away from the navigation company j by an act 
of Congress. Mr. Justice Brewer delivered tile opinion 
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of the Court and stated its conclusions on this matter as 
follows: 


“Our conclusions are, that the Navigation Company 
rightfully placed this lock and dam in the Monongahela 
River; that, with the ownership of the tangible prop¬ 
erty, legally held in that place, it has a vested franchise 


to receive tolls for its use; 


that such franchise was as 


much a vested right of property as the ownership of 
the tangible property; that the right of the national 
government under its grant of power to regulate com¬ 
merce, to condemn and appropriate this lock and dam 
belonging to the Navigation Company, is subject to the 
limitations imposed by the 5th Amendment, that pri¬ 
vate property shall not be taken for public uses without 
just compensation; that just compensation requires 
payment for the franchise to take tolls, as well as for 
the value of the tangible property; and that the as¬ 
sertion by Congress of its purpose to take the prop¬ 
erty does not destroy the state franchise.” 


In Choate r. Trapp, l2l24 Y. S. G65, 5G L. Ed. 941, the Court 
had under consideration the question of whether or not a 
tax exemption given under an act of Congress in allotting 
lands in severaltv to the members of an Indian tribe was 


a vested right which could not be removed by a subsequent 
act of Congress, and Mr. Justice Lamar, in delivering the 
opinion of the court, said: 


“It is conceded that no right which was actually 

'- * 

conferred on the Indians can be arbitrarily abrogated 
by statute. But it is claimed that he, in fact, acquired 
no valid exemption, since it stands on a different foot¬ 
ing from the grant of the land itself; and that, though 
the provision of non-taxability added to the value of 
the property, it can bo withdrawn, because, if not a 
gratuity, it is at least subject to the general rule that, 
tax exemptions are to be strictly construed, and are 
subject to repeal unless the contrary clearly appears. 

It (the tax exemption) is property, and en- 
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titled to protection, as such, unless the factj that the 


owner is an Indian, subject to restrictions as 
tion, made a difference. * * * We have 


to aliena- 
seen that 


it was a vested property right which could itiot be ab¬ 
rogated by statute. The decree refusing to enjoin 
the assessment of taxes on the exempt landd of plain- 
t itfs must therefore he reversed, *' * (Parenthesis 
supplied.) 

In Burley Irrigation District v. Wilbur, 58 Fedj (2d) S71, 
which involved the determination of an interest in the 
power plant profits of the Minidoka Reclamation Project, 


this Court quoted with approval from a finding 
tarv West, among other things: 


of Secre- 


“On the faith of that ruling (referring tci a former 
allocation of said power plant profits by the Secretary) 
the Burlev Irrigation District has acted and has un- 
dertaken extensive improvements. The decision of 
Secretary Work became in effect, a rule of property 
and is entitled to all the recognition which s 
sequence necessarily gives it." ( Parenthesis 


uch a con- 
sup plied.) 


And in determining the question at issue in that case, 
further stated in its opinion: 

“It is clear, therefore, that any attempt on the part 
of the present Secretary to revise, modify, or change 
these contracts is an interference with property rights 
already vested; a matter over which the jurisdiction of 
the Secretary no longer exists.” 

The vested rights referred to in that decisidn involved 
power plant profits the same as are involved in this con- 

troversv and if, as stated bv this Court in that lease, those 

1 

rights were vested rights over which the jurisdiction of the 
Secretary no longer existed, then in this case appellant's 
rights are vested rights and entitled to the protection of 
the Constitution. 


i 
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All Subsequent Negotiations for a Supplemental Contract 
Between the Appellant and Appellee are Immaterial. 

Evidence was admitted by the Court over the objection 
of the appellant to show that subsequent to the effective 
date of the contract of November 4, 1926, certain negotia¬ 
tions were conducted between the appellant and the appellee 
looking to the assumption by the appellant of an additional 
obligation sufficient do cover its proportionate share of the 
construction cost of the Shoshone Power Plant. This evi¬ 
dence was offered on the theory that it disclosed an admis¬ 
sion on the part of the District that it had not assumed an 
obligation sufficient' to cover its share of the construction 
cost of the Shoshone Power Plant and therefore might not 
be entitled to share in the net profits therefrom. The evi¬ 
dence on the paid of the appellant introduced in rebuttal is 
undisputed. It shows that the only purpose or reason for 
such negotiations was the fact that the Bureau of Reclama¬ 
tion and the appellee were erroneously representing to the 
District as a fact that it had not assumed a sufficient obli¬ 
gation to cover the cost of its share of the power plant. 
This was a representation in regard to the state of facts 
wholly within the knowledge of the appellee, and while the 
evidence discloses that such fact was continually disputed 
by the District, it proves that the appellant stood ready 
and willing to assume any additional amount to that al¬ 
ready assumed, which would be sufficient to cover its pro¬ 
portionate share of the power plant cost. This evidence 
shows that the District stood willing at all times to assume 
all burdens which could equitably be charged to it under 
the terms and provisions of existing law and its said 
contract. 

This evidence also discloses that upon the trial of this 
case the appellee for the first time admitted, and that fact 
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now stands undisputed, that appellant in its contract of 
November 4, 1926, had assumed an obligation sufficient to 

return to the Reclamation Fund not onlv the estimated cost 

1 

of construction of the Garland Division of the Shoshone 

Project, including its proportionate share in t|ie power 

i 

plant feature, but an amount in excess of the actual cost 
thereof. The appellee had and knew the facts. Had he 
previously disclosed them to the appellant there would have 
been no negotiations for a supplemental contract. 

Appellant's Exhibit 4 (R. 80) shows that public notices 
were issued for drainage which with the $->15,000 provided 
for in Item 6 of Article V of the Contract (R. 48) aggre¬ 
gate $1,665,049.50. The appellee stated in his answer that 
the Shoshone Power Plant was built to aid in the construc¬ 
tion of the drainage works of the Garland Division and for 
construction work on other divisions of the project. The 
public notices for drainage are sufficient in amouijt to cover 
the cost of drainage works constructed on the Garland 
Division and the Garland Division’s proportionate share 
of the cost of the Power Plant erected for the purpose of 
constructing drainage ditches, as provided in the public 
notices. The appellee’s answer alleges that by a system 
of bookkeeping, the District’s share of the cost of the power 
plant was not charged to the District as part of the drain¬ 
age cost. He also states in his answer that there is an un¬ 
expended balance in the drainage fund of the jlistrict in 
the amount of $207,000.00 (R. 23), which is sufficient to 
have paid the District’s share of the cost of the power 
plant. He proposes to deduct this amount from the Dis¬ 
trict's obligation created by the public notices, which action 
is bevond his author’dv to do. (See 50 Land Decisions 
225.) A proper system of bookkeeping would dp ply most 
of this claimed surplus to the District’s share of! the power 
plant cost. 
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It is further contended by the appellant that even though 
it had not assumed the obligation of returning to the Recla¬ 
mation Fund the cost of the Garland Division of the Sho¬ 
shone Project, including its proportionate share of the cost 
of the project power plant, yet in assuming and taking 
over the care, operation and maintenance of the Garland 
Division of the Shoshone Project it thereupon became en¬ 
titled to its proportionate share of the net profits of the 
Shoshone Power Plant. This contention of appellant is 
supported by the law, which makes it the duty of the Sec- 
retarv of the Interior to estimate and determine all con- 
struction costs of the Garland Division of the Shoshone 
Project including its proportionate share of any of the fea¬ 
tures or parts of the project, including power plants, and 
this is required to be given in public notices and is a fixed 
and determined figure, being based on so much per acre for 
a certain definite number of acres of land and was the obli¬ 
gation of the entrynien and landowners under said project. 
Appellant contends that under the law it was not necessary 
that it assume or guarantee this obligation, which was the 
obligation of entrynien and landowners within the Garland 
Division of the project but the fact is undisputed that this 
obligation including the charge against non-application 
lands, as defined in said contract, was assumed and guar¬ 
anteed by the appellant. In this connection attention is 
invited to paragraph 23 of the contract of November 4, 
1926 (R. 59), wherein the appellant is obligated to pay to 
the United States the full amounts agreed upon according 
to the terms stated, regardless of the individual default 
in the payment of any assessment. This was a substantial 
obligation. It exceeds the total cost of the Garland Di¬ 
vision's share of the project and will result in the return 
to the Reclamation Fund of the entire Garland Division's 
proportionate share of the cost of said project, because by 
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said contract, a joint liability was obtained for tpe several 
obligations of the landowners and entrvmen. 


The District Has Exhausted Its Remedy Before the Secre¬ 
tary of the Interior. 

Exhibit “B“ (R. 81) attached to the answer of the ap¬ 
pellee, which was received in evidence, discloses that the 
appellant tiled a statement in the nature of a claim for 
credit for a share of the net power revenues from the 
Shoshone Power Plant, and that the Secretary on July 29, 
1931, refused to apply any of the net power revenues of 
the Shoshone Power Plant to the reduction of jhe annual 

pet to the 
of subsec- 


reason, as 
nee of the 


charges due from the Shoshone Irrigation Dist 
United States in accordance with the provision 
tion 1 of the Act of December 5, 1924, for the 
therein stated by him, that “it is not the provi 
executive officers of the Government to determine the con¬ 
stitutionality of an Act of Congress. If this duty falls to 
anyone, it is preferably upon the Judicial Brajnch of the 
Government, and until an Act of Congress is lfeld by the 
proper courts to be unconstitutional, it generally devolves 
upon the Department to follow the law as written. This 
means that net revenues from power receivecj from the 
operation of the Shoshone Power Plant should continue 
to be credited as required by the Act of March 4, 1929, 
supra" (R. 83). 

This decision of the Secretary in effect statedj that while 
the appellant is the holder of a contract which 
to apply the application of its share of the net 


power rev¬ 
enues from the Shoshone Power Plant to a reduction of 


entitles it 


States, in 
of the Act 


the annual charges due from it to the United 
accordance with the provisions of subsection I 
of December 5, 1924, still this cannot be done because of 
the intervening Act of Congress dated March % 1929. 
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The appellee has clearly stated that appellant’s proced¬ 
ure is to resort to a court of law and obtain a determina¬ 
tion concerning the constitutionality of the Act of March 
4, 1929, in so far as the same affects its rights under the 
contract of November 4, 1926. 


It Is Not Within the Province of the Bureau of Recla¬ 
mation to Legislate a New Policy on Behalf of the Gov¬ 
ernment to Control in the Distribution of Profits Resulting 
from Power Plants Built Under the Reclamation Law. 


The evidence discloses that Article 31 of appellant’s con¬ 
tract (R. 62) was taken from a similar article in a contract 
previously executed between an irrigation district on the 
North Platte Project and a comparison of said Article 31 
with Article 32 of the Goring and Fort Laramie Irrigation 
District contract, which is one of the North Platte Dis¬ 
tricts, discloses that the Power Plant provisions in the two 
contracts are practically identical. 

The Bureau of Reclamation refused to recognize the 
claim of the Gering-Fort Laramie Irrigation District to a 
share of the power plant profits from the North Platte 
Project Power Plant, and it was only after a hearing be¬ 
fore the Secretary that it was finally possible to obtain a 
decision from him overruling the Bureau of Reclama¬ 
tion and giving to said Irrigation District its share of the 
power plant profits (decision of Secretary of the Interior, 
dated October 17,1930). Among other things stated therein, 
the Secretary said: 


“The fundamental authority for the construction of 

» 

an hydroelectric plant on an irrigation project comes 
from the acts of Congress, and the repayment for the 
money expended from the Reclamation Fund in their 
construction is based upon the guaranteed returns 


from lands irrigated from the project and the returns 
from the power plants. 

“At the time these contracts were made, t|here was 
no provision of law for applying net returns from 
hydroelectric plants constructed on an irrigation 
project to a repayment of the money expended in the 
construction of such plants. The statutory lhw points 
in an opposite direction. It provides for repayment 
of all expenditures without reference to specific items, 
and in the present case, the contracted returjns by the 
irrigation districts and other contractors, are| in excess 
of the total expenditures, and in addition the 
nues from power must be applied to repaym 
construction cost until the expenditure wasi fully re¬ 
paid.” | 


net reve- 
ent of the 


i 

The report of the Commissioner of Reclamation for 
the year ending June 30, 1932, stated the new pojicy of the 
Bureau: 


“The Bureau of Reclamation has taken 
tion that the power plants which are built 


the posi- 
with Gov¬ 
ernment funds or which utilize power opportunities 
created by such expenditures should be tliel perpetual 
property of the Federal Government anq that the 
profits resulting therefrom should be used jto further 
the work of reclamation. * * * | 

“It is hoped that the next Congress will enact legis¬ 
lation to determine the disposal of poweif revenues 
and that this claim of the water users on pojwer plants 
to have these revenues as a profit on the investment 
made bv the Government will be finallv disposed of.” 

Apparently, the Commissioner lias been striving to ob¬ 
tain this result in the Shoshone Irrigation District without 
regard to the existing contract and existing (law. This 
Court should hold that vested rights cannot 


be so dis¬ 


regarded. 


26 


The Act of March 4, 1929, Is No Defense to the Issuance 
of the Writ of Mandamus, Because Said Act Is Unconsti¬ 
tutional as Against Appellant’s Vested Right, as Shown 
by the Following Cases: 


Board of Liquidation v. McCornb, 92 U. S. 531, 23 L. Ed. 
623. This was a suit for a perpetual injunction to restrain 
the Board of Liquidation of the State of Louisiana from 
using the bonds known as the consolidated bonds of the 
State for the liquidation of a certain debt claimed to be due 
from the State to the Louisiana Levee Company and from 
issuing any other stgte bonds in payment of said pretended 
debt. 

The Supreme Court discussed the power to issue writs of 
injunction and mandamus in the following language: 


“But it has been well settled, that, when a plain offi¬ 
cial duty, requiring no exercise of discretion, is to be 
performed, and performance is refused, any person 
who will sustain personal injury by such refusal may 
have a mandamus to compel its performance: and when 
such duty is threatened to be violated by some positive 
official act, any person who will sustain personal injury 
thereby, for which adequate compensation cannot be 
had at law, may have an injunction to prevent it. In 
such cases, the writs of mandamus and injunction are 
somewhat correlative to each other. In either case, if 
the officer plead the authority of an unconstitutional 
laic for the non-performance or violation of his duty, it 
will not prevent the issuing of the writ. An unconstitu¬ 
tional laiv ivill he treated by the courts as null and void. 
Osborn v. Bk., 9 Wheat. S59; Davis v. Grav, 16 Wall. 
220, 21 L. Ed. 453.” 


Davis v. Gray, supra , w r as an action to restrain respon¬ 
dents from interference with or infringement of land grants 
or reservations made to a railroad company upon certain 
conditions as to grading. The Texas constitution subse- 
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state law 
ie United 


<jlieut ly adopted provided that lands theretofore reserved 
to railroads should he forfeited and subject to location. 

Tlie question in the case was whether the federal cburts will 

I 

interfere by injunction to control the action of state public 
officers, having in charge the disposition of the public land. 
The court held that the act of incorporation and the land 
grant were contracts and as such were within the protection 
of the United States Constitution which declares that no 
state shall pass any law impairing the obligatioh of con¬ 
tracts. When a state becomes a party to a contract, the 
same rules of law are applied to her as to private persons 
under like circumstances. The Supreme Court affirmed the 
decree of the lower court, overruling a demurrer to the bill 
of complaint. The Court cited with approval Osborn v. 
Bank, 9 Wheat. 738, 6 L. Pld. 204, to the effect that a proper 
court may enjoin a state officer from executing a 
in conflict with the Constitution or a statute of t 
States. 

Osborn r. Bank, supra, was a case brought t6 restrain 
the officers of the State of Ohio from proceeding under a 
state statute to levy and collect a tax on the Bzjnk of the 
United States, on the ground that the law of Oh}o was un¬ 
constitutional. The act levied a tax on the transaction of 
banking business in the state and levied a penalty on the 
Bank of the United States if it pursued its opera.tions con¬ 
trary to the state law. Acting under the state law, the 
officials took certain sums from the bank by violence. The 
opinion in the case was by Chief Justice Marshall, who 

held that the action could be maintained by the Bank to 

i 

restrain proceedings under the State law, which was held 
to be unconstitutional. The Court said: 

“Considering the capacity of carrying orj the trade 
of banking as an important feature in the character of 
this corporation, which was necessary to mgke it a fit 


instrument for the objects for which it was created, 
the court adheres to its decision in the case of McCul¬ 
loch r. State of Maryland, and is of opinion that the 
act of the state of Ohio, which is certainly much more 
objectionable than that of the State of Maryland, is 
repugnant to a law of the United States, made in pur¬ 
suance of the constitution, and, therefore, void. The 
counsel for the appellants are too intelligent , and have 
too much self-respect , to pretend that a void act can 
afford an if protection to the officers ivho execute it. 
Theg expresslg admit that it cannot (Emphasis 
supplied.) 

In Little Rock, etc., Ry. v. Worthen, 120 U. S. 97, 30 L. 
Ed. 5SS, the Supreme Court had under consideration an 
act of the State of Arkansas which exempted certain rail¬ 
road property from assessment for tax purposes, although 
the Constitution of Arkansas contained a provision that 
all laws exempting property from taxation other than as 
provided was void. The Court again, speaking through 
Mr. Justice Field, said: 

“It mav not be a wise thing, as a rule, for subordi- 
nate executive or ministerial officers to undertake to 
pass upon the constitutionality of legislation prescrib¬ 
ing their duties, and to disregard it if in their judg¬ 
ment it is invalid. This may be a hazardous proceed¬ 
ing to themselves, and productive of great inconven¬ 
ience to the public; but still the determination of the ju¬ 
dicial tribunals can alone settle the legality of their 
action. An unconstitutional Act is not a laic; it hinds 
no one y and protects no one.'' (Emphasis supplied.) 

U. S. ex rel. Wolff v. Mayor, etc. of New Orleans, 103 
U. S. 358, 26 L. Ed. 395, was a mandamus action to compel 
the city authorities to pay a judgment out of the contingent 
fund or to levy a tax for paying same. One of the defenses 
was that a general statute of the State prohibited a munici- 
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pal corporation from incurrring a debt or liability unless 
in the ordinance creating it full provision was liiade for 
the payment of principal and interest. The lovjer court 
refused the writ of mandamus and the case wasj brought 
to the Supreme Court. The judgment was reversed and 
the cause remanded, with directions to issue the writ as 
prayed for. The court cited with approval the case of 

U. S. v. Xew Orleans, 98 U. S. 381, 25 L. Ed. 225,land held 

1 

that the views therein expressed disposed of the Objections 
to the allowance of a writ of mandamus. The court then 
stated: 

4 4 The courts, therefore, treating as invalidjand void 
the legislation abrogating or restricting thejpower of 
taxation delegated to the municipality, upon} the faith 
of which contracts were made with her, and upon the 
continuance of which alone tliev can be enforced, can 

* # I 

proceed and by mandamus compel, at the instance of 
parties interested, the exercise of that poive |r as if no 
such legislation had ever been attempted (Empha¬ 
sis supplied.) 

In Louisiana v. Pillsbury, 105 U. S. 278, 26 L. Ed. 1090, 
the Supreme Court of the United States again directed the 
issuance of a writ of mandamus, and quoted the! following 
language from Wolff v. Xew Orleans, supra: 

i 

“ But, as we said in the case of Wolff v. Xew Orleans, 
decided at the last Term, legislation revoking the 
power is subject to this qualification, which attends 
all state legislation, that it, ‘shall not conflict with the 
prohibitions of the Constitution of the United States, 
and among other things, shall not operate directly 
upon contracts of the corporation, so as to iijnpair their 
obligation by abrogating or lessening the, means of 
their enforcement. Legislation producing I this latter 
result, not indirectly as a consequence of legitimate 
measures taken, as will sometimes happen, but directly 
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by operating upon those means, is prohibited bij the 
constitution and must be disregarded , treated as if 
never enacted , by all courts recognizing the Constitu¬ 
tion as the paramount law of the land. This doctrine 
has been repeatedly asserted by this court when at¬ 
tempts have been made to limit the power of taxation 
of a municipal body, upon the faith of which contracts 
have been made, and by means of which alone they 
could be performed. * * ’ However great the con¬ 

trol of the Legislature over the corporation while it 
is in existence, it must be exercised in subordination to 
the principle which secures the inviolability of con¬ 
tracts.' ” (Emphasis supplied.) 

In the Pillsbury case, bonds had been issued by New 

Orleans under statutorv authority and this constituted a 

% %■ 

contract between the city and the bondholders. As a de¬ 
fense it was urged that a subsequent statute limiting the 
taxes which could be levied deprived the courts of power 
to issue a mandamus. This contention was rejected by the 
Supreme Court. 

To the same effect is the mandamus case of New Orleans 
r. United States, 118 U. S. 136, 30 L. Ed. 65, where the 
two cases last above referred to were cited with approval. 

In Forbes Pioneer Boat Line v. Board of Comms. of 
Everglades Drainage District, 258 U. S. 338, 66 L. Ed. 647, 
the Supreme Court held that the plaintiff should recover 
back tolls for passage through the locks of the defendant’s 
canal although the legislature had by subsequent enact¬ 
ment purported to validate the collection. The following 
is quoted from the syllabus: 

“The existing right of a vessel owner to recover 
back tolls unlawfully collected from him for passage 
through the locks of a canal cannot consistently with 
the Federal Constitution, be taken awav bv a state 
statute thereafter enacted, purporting to validate such 
collection.” 


I 


The latest expression of the Supreme Court of thfe United 
States on the impairment of contract obligation l^y subse¬ 
quently enacted legislation is to be found in the case of 
Coombes v. Getz, 285 U. S. 434, 76 L. Ed. 866. That was 
a suit brought in California to recover from a director in 
Getz Bros, and Co., a corporation, the amount of an in¬ 
debtedness upon an open account for goods sold tq the cor¬ 
poration. The basis of the liability was a provision of 
the California Constitution making the directors liable. 
The bill alleged misappropriation and embezzlement of 
monies to bring the case within the Constitutional provi¬ 
sion. A demurrer was sustained and an appeal taken by 
plaintiff, and while it was pending the provision of the 
State Constitution on which the suit v T as based! was re¬ 
pealed, whereupon motion was made to dismiss tlie appeal 
on the ground that the cause of action had abateji by rea¬ 
son of repeal of the constitutional provision. Tf(e motion 
was sustained by the Supreme Court of California. The 
Supreme Court of the United States found there %vas a 
contract because, 

“The creditor extended credit to the corporation; 
and his action in so doing, under the state 1 constitu¬ 
tional provision, brought into force for his benefit the 
constitutional obligation of the director, whiih, by be¬ 
coming a director, the latter had voluntarily assumed 
and thereby, in the eye of the law, created against 
himself a contractual liability in the nature of a surety¬ 
ship/’ 


“It is settled by decisions of this and oth^r federal 
courts (Ettor v. Tacoma, 228 U. S. 148, 57 L. Ed. 773, 
33 S. Ct. 428, and cases cited in connection therewith, 
supra) that, upon the facts here disclosed, a con¬ 
tractual obligation arose; and the right to enforce it, 
having become vested, comes within the prptection of 


32 


both the contract impairment clause in Art. 1, Sec. 10, 
and the due process of law clause in the 14th Amend¬ 
ment. of the federal Constitution.” 

Mr. Justice Cardozo dissented on the ground that the 
petitioner’s rights were not vested but were contingent. 
He stated, however: 

“I start then with the assumption that the petitioner 
had a contract with a corporation secured in certain 
contingencies bv a statutory liability. I add the as- 
sumption that the state of California was not at liberty, 
after the contract had been made and a cause of action 
had accrued thereunder, to make the security defeas¬ 
ible if it was indefeasible in its origin. Either the 
article of the Constitution prohibiting the impairment 
of contracts (U. S. Const., Art. I, Sec. 10) or the 14th 
Amendment (which, however, is not invoked) might 
then stand in the way.” (Citing cases.) 


The Fifth Amendment to the Constitution of the United 


States, which provides that no person shall be “deprived 
of life, liberty or property without due process of law”, 


secures the individual against anv action of the federal 


government divesting vested rights. 12 C. J. 957, Sec. 487. 

The mere fact that Congress passes an act which in effect 
takes away a property right, is not tantamount to a deter¬ 
mination that no vested rights were being invaded. If this 
proposition were true, then no act of Congress could be 
construed as unconstitutional, because the action of Con¬ 
gress would be a finding that vested rights were not being 
invaded. To state this doctrine is to refute its reasoning. 

The decision of the Secretary of the Interior of Julv 29, 
1931 (K. 81), is not a finding that the appellant is not en¬ 
titled either legally or equitably to power plant revenues. 
The Secretary held that the act of March 4, 1929, “pre¬ 
vents the Department from applying any of the net power 
revenues of the Shoshone Power Plant to a reduction of the 
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ant took 
Division 


i 

annual charges due from the Shoshone Irrigation ^District 
to the United States, in accordance with the provisions of 
subsection I of the Act of December 4, 1924.” This last 
statement of the Secretary indicates that according to the 
provisions of subsection I of the Act of December 4, 1924, 
which is covered by Article 31 of appellant’s contract (K. 
62), power plant profits should be applied to reduc<ji annual 
charges due from the appellant to the United States and 
would be so applied but for the Act of March 4, 19*|9. This 
Court should direct the lower court to issue its writ of man¬ 
damus to compel the Secretary to carry out the Statutory 
duty imposed by the Act of December 5, 1924, and) the con¬ 
tract entered into by appellant, under which appel 
over the maintenance and operation of the Garland 
of the project. ! 

In Ettor v. Tacoma, 228 U. S. 148, 57 L. Ed. 773,j suit was 
brought to recover damages inflicted upon abutting prop¬ 
erty in consequence of an original street grading done by 
the railroad corporation, under authority and direction of 
the City of Tacoma. At the time the grading was done 
there was in force an act of the Washington Legislature 
which required the city to make compensation fjor conse¬ 
quential damages due to an original street grading. Pend¬ 
ing these suits, and while they were actually being heard, 
the provision of the act referred to which expfessly re¬ 
quired the city to provide for or make compensation for 
all such damage was amended so as to provide that the act 
should not apply to the original grading of any street. 
Laws of Washington, 1907, p. 316, and Laws of 1909, p. 151. 
When the attention of the trial court was called to this re¬ 
pealing act, it directed a verdict for the city upon "lie theory 
that the right of action was statutory and felf with the 
statute, there being no saving clause. This judgment upon 
the same ground, was affirmed by the Supreme Cqurt of the 
State. I 

5 / ! 
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It was contended that the right to compensation, having 
accrued while the act was in force, could not be destroyed 
by subsequent legislation without a violation of the rights 
guaranteed by the 14th Amendment. The Supreme Court 


of the United States reversed the lower court, saying: 

“The necessary effect of the repealing act, as con¬ 
strued and applied by the court below, was to deprive 
the plaintiffs in error of any remedy to enforce the 
fixed liability of the city to make compensation. This 
was to deprive the plaintiffs in error of a right which 
had vested before the repealing act—a right which was 
in every sense a property right. Nothing remained 
to be done to complete the plaintiffs’ right to compen¬ 
sation except the ascertainment of the amount of dam¬ 
age to their property. The right of the plaintiffs in 
error was fixed by the law in force when their prop¬ 
erty was damaged for public purposes, and the right 
so vested cannot be defeated by subsequent legisla¬ 
tion.” (Citing cases.) 


Pacific M. S. S. Co. vs. Joliffe, 69 U. S. 450, 17 L. Ed. 805, 
was a claim for half-pilotage fees under an act of the State 
of California and before the case was decided the State 
enacted a new statute on the subject of pilots repealing 
the former, whereupon it was urged that the claim made for 
half pilotage fell with the former statute when it was re¬ 
pealed. Mr. Justice Field, speaking for the court, said: 


“The claim of the plaintiff below for half pilotage 
fee, resting upon a transaction regarded by the law 
as a quasi contract, there is no just ground for the 
position that it fell with the repeal of the statute under 
which the transaction was had. When a right has 
arisen upon a contract, or a transaction in the nature 
of a contract, authorized by statute, and has been so 
far perfected that nothing remains to be done by the 
party asserting it, the repeal of the statute does not 
affect it, or an action for its enforcement. It has 
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become a vested right which stands independent of the 
statute.” (Emphasis supplied.) 

In Rorick vs. Board of Com’rs of Everglades Drainage 
Dist., 27 Fed. (2d) 377 (District Court, Claytoji, Judge), 
the facts were that an Act of the Legislature of 1920 au- 

° I 

thorized the issue of certain bonds and expressly provided 
that the “provisions of this article shall constitute an irre- 
pealable contract between the said board and iaid Ever¬ 
glades Drainage District and the holders of any ibonds and 
the coupons thereof, issued pursuant to the [provisions 
hereof.” Additional bonds might be authorized^ but there 
must be the provision for their payment out ojf an addi¬ 
tional assessment. A legislative appropriation was made 
from all the moneys of the drainage district foif the inter¬ 
est upon the bonds and the principal as the same matured 
and also a provision for a sinking fund. The section mak¬ 
ing this provision placed a duty on the treasurer to pay 
the interest on the bonds and the principal at maturity out 
of the proceeds of the taxes imposed and out otj any other 
moneys in his possession. The purpose of this action was 
to enjoin the carrying out of subsequent legislation (1927), 
authorizing additional bonds. The plaintiffs theory is 
that the issuance of the bonds under the 1927 act would 
impair the obligations of their bonds heretofore issued. 

The Court said: 

“* * *, it is not open to controversy that the law 

authorizing the issuance of the plaintiff’s bonds and 
their issuance in fact thereunder became arid is a part 
of the contract, the obligation imposed by the bonds 
upon the drainage district, just as if written on the 
face of the bonds. (Citing cases.) And, this being 
true, it constitutes an irrepealable contract under gen¬ 
eral law, in addition to the legislative declaration set 
out above; and if the act of 1927 providing for the 
new bonds militates against the obligation owned by 
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the plaintiff, it is in excess of authority and repugnant 
to the organic law forbidding the impairment of con¬ 
tracts. ” 


The case was affirmed on appeal (57 Fed. (2d) 1048; 5th 
C. C. A.). The appellate court said: 

4 'Legislation bv authority of which bonds are issued, 
and their payment provided for becomes a constituent 
part of the contract with the bondholders. Such a con¬ 
tract is within the protection of the Constitution, Art. 
1, Sec. 10. The obligation of the bond contract of which 
such legislation is a part, cannot be impaired, nor its 
fulfillment hampered or obstructed, by subsequent 
legislation to the prejudice of the vested rights of bond¬ 
holders. This rule has reference to subsequent legis¬ 
lation which affects the contract directly, and not inci¬ 
dentally, or only by consequence. ?? (Citing cases.) 

St. Louis Union Trust Co. vs. Franklin-American Trust 
Co., 52 Fed. (2d) 431, was a decision by Judge Stone 
(C. C. A., 8th Circ.) in which he considered legislation en¬ 
acted bv the Legislature of Arkansas for the issuance of 
drainage bonds and the enactment of a subsequent statute 
which authorized the issuance of additional bonds with an 
equality of lien to the prior bond issue. Speaking with ref¬ 
erence to this subsequent enactment of the legislature, the 
Court said: 

“Also, it would be a clear impairment of their con¬ 
tract with the district. Under the legislative author¬ 
ity of these acts of 1911 the district made its contract 
(the pledge and bonds) with the bondholders and their 
representative, the trustee. That contract became ef¬ 
fective, and right vested thereunder. Thereafter, the 
Legislature has no power to alter such contract rights 
to the detriment of those who dealt with the district 
upon the faith of the authority granted by the Legis¬ 
lature to the district. The matter is well expressed in 


a quotation from Droit de la Nat. L. 1, c. 6, S<j?c. 6, con¬ 
tained in City of Cincinnati v. Seasongood, 46 Ohio St. 
296, 21 N. E. 630, at page 633, as follows: ‘A law can 
be repealed by the law-giver; but the rights which 
have been acquired under it while it teas in force do 
not thereby cease. It would■ be an act of absolute in¬ 
justice to abolish with- a law all the effects which it had 
produced.’ The same is as true of an amendment as 
of a repeal. To prevent just such character of injus¬ 
tices was one of the reasons that the Constitution (Ar¬ 
ticle 1, Par. 10, Cl. 1) denied to the states the power of 
impairing the obligations of legal contracts.” (Citing 
cases.) (Emphasis supplied.) 

Certiorari to the Supreme Court of the United States was 

applied for and granted, but the Court dismissed the writ as 


improvidentlv granted, thus affirming the decision of the 
court below (286 U. S. 534, 76 L. Ed. 1274). | 

The case of Lane v. Hoglund, 244 U. S. 174, 61 Ij. Ed. 1066, 
is cited on the proposition that the courts can correct the 
Secretary of the Interior on a question of law. The court 

cited the leading case of Roberts r. United States 176 U. S. 
221, 44 L. Ed. 443, and used the following language: 

“Thus in a case like this, where, according to the con¬ 
ceded facts, no proceeding was begun withjn the pre¬ 
scribed period, there is no room for the exercise of dis¬ 
cretion or judgment, but, on the contrary, a|plain duty 
to see that the entryman receives a patent, j 

“True, this court always is reluctant t^ award or 
sustain a writ of mandamus against an executive officer, 

and vet cases sometimes arise when it is constrained bv 
• | * 
settled principles of law and the exigency of the par¬ 
ticular situation to do so.” (Citing cases.j 


In the instant case the Shoshone Irrigation District en¬ 
tered into the contract of November 4, 1926, with 1 the United 
States of America, acting through the Secretary of the 
Interior, under the provisions of and for the putpose of ac- 


quiring rights under the Reclamation Act of June 17, 1902, 
and amendatory acts, “and particularly under the provi¬ 
sions of Section 4 of the Act of Congress, of December 5, 
1924" (Par. 1 of Plaintiff's Exhibit “A” (R. 46) ). 

Under this contract and the laws which authorized it, and 
under which the contract was made, the Shoshone Irrigation 
District acquired certain vested rights, among which rights 
was the right to have credited annuallv on the installments 
due from the District its proportionate share of the profits 
derived from the operation of the power plant built on the 
project and conceded to be a part thereof. By a subsequent 
enactment of Congress, to-wit, the Act of March 4, 1929, the 
appellee contends that he was directed to credit the profits 
from the operation of the power plant to the cost thereof. 
The appellant seeks the issuance of a writ of mandamus to 
compel the Secretary of the Interior to determine and credit 
annually the proportionate share of the power plant profits 
to the annual installments due to the United States on the 
construction charges of the Irrigation District. 

The Act of March 4. 1929, as pleaded by the Secretary of 
the Interior, deprives the appellant of its rights in these 
power plant profits under its contract and the law of De¬ 
cember 5,1924. Such a law is. therefore, unconstitutional in 
so far as the appellant is concerned, because it attempts to 
take away appellant's property without just compensation 
in violation of the Fifth Amendment to the Constitution. 

The Act of December r>, 1924. could be repealed, or 
amended, but the rights acquired thereunder while it was in 
force do not thereby cease. The Act of March 4, 1929, is 
unconstitutional so far as appellant is concerned and is 
therefore null and void and of no effect to take away appel¬ 
lant ’s rights. An Unconstitutional law will be treated by 
the courts as null and void. Under the decisions herein¬ 
above cited (Osborn v. Bank and Board of Liquidation v. 
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McComb) if an officer pleads the authority of an Unconsti¬ 
tutional law for the non-performance of or violation of his 
duty, it will not prevent the court from issuing the writ of 
mandamus as applied for, because a void act can afford no 
protection to the officer who executes it. 

The Secretary of the Interior Cannot Interposi the De¬ 
fense That This Suit Is One Against the United States 
When His Acts Are Done Under a Void Act of Congress 
Which Violates the Fifth Amendment to the Constitution of 
the United States. 

i 

i 

I 

Under the terms of the Act of Congress of December 5, 
1924, “whenever the water users take over the care, opera¬ 
tion, and maintenance of a project, or a division of a 
project, the total accumulated net profits, as determined by 
the Secretary, derived from the operation of project power 
plants, leasing of project grazing and farm lands, and the 
sale or use of town sites shall be credited to the [construc¬ 
tion charge of the project, or a division thereof, and there¬ 
after the net profits from such sources may be u^ed by the 
water users to be credited annually, first on account of 
project construction charge, second on account bf project 
operation and maintenance charge, and third, as jthe water 
users may direct' 5 (R. 5). The appellant is desirous of 
having credited on the construction charge of the project 
the net profits derived. The Secretary of the Inferior has 
so credited the net profits derived from leasing bf grazing 
and farm lands and the sale or use of town sites, but re¬ 
fuses to so credit net profits from the operation of the 
power plant, in accordance with the provisions of the law 
above cited. Mandamus is the proper remedy by which the 

court can direct the Secretarv of the Interior to credit the 

• 

net profit of the power plant to the obligation of the appel¬ 
lant district, irrespective of the act of March 4, 1929, which 
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is an unconstitutional attempt to take away tlie vested 
rights of the appellant to have such profits so credited. 


The suit is not one against the United States, but is 
brought to compel the Secretary of the Interior to comply 
with the Act of Congress of December 5, 1924, under which 
the appellant obtained vested rights as a result of its con¬ 
tract entered into November 4, 1926. 

The trial court is in error in holding that the suit is one 
against the United States and in effect saying that the ap¬ 
pellant must yearly bring a suit against the Government in 
the Court of Claims to obtain a judgment covering its 
share of the power plant profits, because of the failure of 
the Secretary to so credit the District. 

In Ex Parte Young, 209 U. S. 123, 52 L. hid. 714, the 
Supreme Court had under consideration a case where an 
injunction had been issued against the attorney general of 
the State of Minnesota from instituting certain criminal 
proceedings under a state statute providing railroad rates 
which were in effect confiscatory of the property of a rail¬ 


road. The Court found that the suit was not an action 
against the state. 

The Court reviewed a number of cases and stated: 


“The various authorities we have referred to 
furnish ample justification for the assertion that indi¬ 
viduals who, as officers of the state, are clothed with 
some duty in regard to the enforcement of the laws 
of the state, and who threaten and are about to com¬ 
mence proceedings either of a civil or criminal nature, 
to enforce against parties affected an unconstitutional 
act, violating the Federal Constitution, may be en¬ 
joined by a Federal court of equity from such action.” 


One of the cases reviewed was Pennover v. McCon- 
naughy, and the Court said: 

“In Pennover v. McCannaughv, 140 U. S. 1, 9, 35 
L. Ed. 363, 365, 11 Sup. Ct. Rep. 699, a suit against 
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land commissioners of the state was said not to be 
against the state, although the complainants sought 
to restrain the defendants, officials of the state, from 
violating, under an unconstitutional act, the com¬ 
plainants' contract with the state, and thereby work¬ 
ing irreparable damage to the property riglits of the 
complainants. Osborn v. Bank of Unitejl States, 
supra, was cited and it was stated: ‘But thje general 
doctrine of Osborn v. Bank of United States^, that the 
circuit courts of the United States will restrain a state 
officer from executing an unconstitutional itatute of 
the state, when to execute it would violate lights and 
privileges of the complainant which had been guar¬ 
anteed by the Constitution, and would work irreparable 
damage and injury to him, has never been] departed 
from.' " (Citing cases.) 


The case of Swigart v. Baker, .supra, was cjecided by 
the Supreme Court of the United States on appeal from 
the Ninth Circuit Court of Appeals. The Court <j>f Appeals 
reversed a decree of the Circuit Court for the Eastern Dis¬ 
trict of Washington and held that the Secretary of the In¬ 
terior could not assess irrigable land under th£ reclama¬ 
tion act with the annual cost of maintenance and opera¬ 
tion. The Supreme Court of the United Statejs reversed 
the Court of Appeals and affirmed the District Court. 

In that case Baker filed a bill against the reclamation 
officers to enjoin them from cutting off the supply of water 
because of his failure to pay illegal assessments. The 
Supreme Court of the United States took jurisdiction of 
the case and no point was raised that the suit \|as against 
the Government. It was not against the Government and 
neither is the instant suit. j 

In Magruder v. Belle Fourche Valley Water Users’ As¬ 
sociation, 219 Fed. 72, suit was brought to prevent the vio¬ 
lation of the law applicable to the construction and execu¬ 
tion of a contract between the United States and the Water 


5 / 
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Users* Association, and the alleged irreparable injury to 
the shareholders that might result from such violation. 
The relief sought was an injunction against the turning 
of the water from the lands, against collection of the 
charges for construction before the completion of the 
works, against the collection, as operation and maintenance 
charges, of expenses for betterments, against the collection 
of operation and maintenance charges for the year 1913, 
and against the cancellation of the homestead entries and 
water rights because the various charges had not been paid. 

The question was there raised that this was a suit against 
the United States, but the court held that a suit against 
executive officers of! the United States to enjoin them from 
committing acts unauthorized by or in violation of law, to 
the irreparable injury of the property rights of the plain¬ 
tiff, is not a “suit against the United States,nor is it 
or the injunction sought objectionable, either on the ground 
that they interfere with the property or the possession of 
the property of the United States, or on the ground that 
they compel specific performance of its contracts. 

In American School of Magnetic Healing v. McAnnultv, 
187 U. S. 94, 47 L. Ed. 90, the Supreme Court of the United 
States held that injunction was a proper remedy against 
the Postmaster General who had issued an erroneous order 
preventing delivery of mail to the plaintiff. The Court 
said: 


“That the conduct of the postoffice is a part of the 
administrative department of the government is en¬ 
tirely true, but that does not necessarily and always 
oust the courts of jurisdiction to grant relief to a party 
aggrieved bv anv action bv the head, or one of the 
subordinate officials, of that Department, which is un¬ 
authorized bv the statute under which he assumes to 
% 

act. The acts'of all its officers must be justified by 
some law, and in case an official violates the law to the 



injury of an individual the courts generally liaye juris¬ 
diction to grant relief.” i 


In Garfield v. United States cx rel. Goldsbv, 2,11 U. S. 
249, 53 L. Ed. 168, mandamus was held to be the property 
remedv where the Secretary of the Interior, wholhl without 
authority of law, had summarily erased from the approved 


Nations 
lertificate 


the com- 
is not to 


rolls of citizenship in the Choctaw and Chickasaw 
the name of one who had received an allotment c 
and was in possession of the land. 

In Philadelphia Co. r. Stimson, 223 U. S. 605, ;1>6 L. Ed. 
570, the Supreme Court of the United States held jhat “the 
exemption of the United States from suit doeslnot pro¬ 
tect its officers from personal liability to persons whose 
rights of property they have wrongfully invaded/ { (Citing 
cases.) The Court further said: 

“If the conduct of the defendant constitutes an un¬ 
warrantable interference with property of 
plainant, its resort to equity for protection 
be defeated upon the ground that the suit is oi|ie against 
the United States.” 

Summary. 

This suit is not a suit against the United Stages. It is 
brought to compel the appellee, the Secretary <j)f the In¬ 
terior, to properly credit the power plant profits bn the an¬ 
nual installment obligation of the Appellant District, un¬ 
der the terms of its contract of November 4, lf)26, made 
pursuant to the Act of Congress of December 5, 1924. By 
the terms of its contract, the Appellant District obtained 
vested rights set forth in its contract and under the terms 
of the Act of December 5, 1924. Those vested ljights can¬ 
not be taken away by the Secretary of the Interior, and his 
defense that he acted under the Act of March i4, 1929, is 
invalid, because the Act of March 4, 1929, is unconstitu- 
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tional so far as it attempts to take away from the appel¬ 
lant its vested rights. 

The decision of the lower court should be reversed, with 
instructions from this Court to issue the writ of mandamus 
as prayed for by appellant. 

Chester I. Long. 

Peter Q. Nyce, 

Ernest J. Goppert. 

Samuel W. McIntosh, 
Attorneys for Appellant. 
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In the Court of Appeals of the District pf 

Columbia 

April Term, 1933 
_ 

I 

No. 6061, Special Calendar 

United States on Relation of Shoshone Irriga- 

tion District, appellant 

v. 

Harold L. Ickes, Secretary of the Interior 

appellee 

— 

I 

BRIEF of appellee 

- I 

STATEMENT OF THE CASE 

I 

This is an appeal by the Shoshone Irrigation 
District from a final decree of the Supreme Cburt 
of the District of Columbia, dismissing the petition 
for a writ of mandamus and discharging the rule 
to show cause. 

The appellant claims that, by its contract dhted 
November 4, 1926, with the United States and by 
Subsection I of the act of December 5, 1924 (43 
Stat. 672-703), it has acquired a vested riglit to 
have the Secretarv of the Interior determine an- 

i 

nually the net profits of the Shoshone power! sys- 



tern and to determine the proportionate share 
thereof to which the appellant is entitled, and to 
credit such share on the annual installment of the 
construction cost chargeable to the unit holders 
whose payments appellant has assumed. 

The Secretary of the Interior denies that the 

* 

Shoshone Irrigation District is entitled to any 
share of said profits under the contract, because the 
district never agreed to pay any part of the cost 
of the power system and, furthermore, the act of 
March 4, 1929 (45 Stat. 1562-1592), repealed Sub¬ 
section I so far as it applied to the Shoshone 
project. 

The district replies that if this is the proper con¬ 
struction of the act of 1929, supra, it is unconsti¬ 
tutional as attempting to deprive the district of 
rights vested under the contract. 

The Shoshone project is being constructed, oper¬ 
ated, and maintained by the United States, acting 
through the! Secretary of the Interior, pursuant to 
the provisions of the act of June 17, 1902 (32 Stat. 
388). and certain acts amendatory thereof. The 
scheme of the irrigation project involved the con¬ 
struction of a high dam for the storage of water 
on the Shoshone River about ten miles west of 
Codv, Wyoming, and the release of the stored 
water and natural flow of the stream into the river 
chanel conveying it down the river about 15 miles, 
where it is diverted by a low dam through a tunnel 
three mileS long on the north side of the river. 
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thence into an open canal and laterals for the irri¬ 
gation of about 45,000 acres of land in the Garlalnd 

& 7 i 

division of the project, which is land now included 
within the boundaries of the Shoshone Irrigation 
District. | 

The canal serving water to this division continues 
easterlv and delivers water for the irrigation of 
the Frannie division, of about 30,000 acres, now 

' i 

included in the Deaver Irrigation District. The 

I 

Will wood Dam, about two miles downstream Horn 

the diversion into the tunnel, diverts water on the 

south side of the Shoshone River for the irrigation 

of approximately 12,000 acres of lands lying across 

the Shoshone River and immediatelv west of the 

•< 

area included in the Shoshone Irrigation District. 
The river at this location proceeds through a can¬ 
yon which separates the irrigable areas. Plans 
for the irrigation of the Heart Mountain division 


and the Oregon Basin division contemplate diver¬ 
sion direct from the high dam in Shoshone Canyon. 

At the time of the advent of the United States 
on the project in 1904, practically all of the lanqL be¬ 
longed to the public domain. The Shoshone Dam 
was under construction in succeeding vears while 
construction progressed for delivering water td) the 

lands now in the Shoshone Irrigation District] In 

I 

1907 the Shoshone lands were opened to entry, the 
water-right applications were made by the entry- 
men practically in the form of the exhibits intro¬ 
duced by the appellant. The applications wheii ap- 
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proved provided for furnishing*, by the Lnited 
States, of a water right for the land by delivery of 
such quantity of water as could be applied bene¬ 
ficially, but did not contract to convey any part 
of the physical property constituting the irrigation 
works. By these applications the individual farmer 
agrees to pay the part of the construction cost al¬ 
lotted to his land by a public notice previously 

issued bv the Secretarv of the Interior in accord- 
«- * 

ance with the terms of the Reclamation Act. Prior 

to 1920 the irrigation works had been constructed 

for the delivery of water to the Frannie division 

% 


and the lands were opened to entry and similar 
water-right applications made by the individual 
landowners. The public notice which precedes the 
opening of the lands to entry fixes the cost of the 
entire irrigation system for the area, and the price 
cannot be changed without the consent of the land- 
owner. 

In 1921 the United States began the construction 


of the power plant and electrical distribution lines 
and charged the cost of the development to a sepa¬ 
rate account to be repaid by the net profits obtained 
from the operation of the power plant. Subse¬ 
quently, public notice was issued for the lands in 
the Willwood division, and no part of the power- 
plant cost was included in the public notice fixing 
the charges to be paid by the entrymen for the cost 
of the irrigation works on this division. Investi¬ 
gations have practically been completed and a lay- 
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out of canal systems made for the Heart Mountain 

«/ 

division. Ivina; on the north side of the Shoshone 

7 %J <_7 

1 

River, and the Oregon Basin division, Iving so^th 
of the Shoshone River but in the drainage bapin 
of the Gravbull River. 

Until 1927 the operation and maintenance of the 
entire project was in the control of the Secretary 
of the Interior. In 1925 the Shoshone Irrigation 
District, a quasi-municipal corporation, ivas 
formed under the laws of the State of Wyoming, 
officers were elected, and negotiations begun to 
make a contract with the United States for taking 
over the operation and maintenance of the firm 
area within the limits of the district. At that time 
the only indebtedness which the district assigned 
and agreed to pay was the indebtedness repre¬ 
sented bv the balance due on each of the individual 
•/ 

water-right applications made by landowners at the 
time the land was entered, and such sums for sup- 

i 

plemental construction, consisting of cost of drain¬ 
age works, as had been agreed to by the individuals 
pursuant to section 4 of the act of August 13, jl914 
(38 Stat. 686), known as the Extension Act. None 
of the cost of the power plant was mentionejd or 
included in the contract made with the district on 
November 4,1926. | 

The United States officials had no reason fc^r in¬ 
cluding the cost of the power plant in the con¬ 
tract, because it was carried as a separate itepi on 
the books, to be allocated later to such division as 
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agreed to pay for the power plant or as the Secre¬ 
tary might designate; and, furthermore, the con¬ 
tract included only the payment of (a) the balance 
due on the water-right application contracts, (b) 
the supplemental agreements, and (c) the $315,000 
to be paid for the additional drainage. If there 
had been an intention to include the cost of the 


power plant : or to divert to the district for its 
benefit a part of the net power revenues, there 
would have been included in the agreement some 
method by which to determine the proportion of 
the net power revenues that would go to the Sho¬ 
shone District or be apportioned to it. 

The power plant is owned by the United States, 
and title to property carries with it the right to 
rents and profits therefrom. The United States 
would not be divested of the right to the net profits 
from power unless there is a clear intention on its 
part to convey the profits to the irrigation district. 


The fact that the United States carried the cost of 


the power plant as a separate division indicates 
that it had no present intention to divest itself of 
the property or of the rents and profits, and there¬ 
fore its officers would not be inclined to change by 
contract the plan established. These facts are in 
direct opposition to the claims of the appellant 
(R. 110). 

Subsection I of the act of December 5, 1924 (43 
Stat. 672), provides for the disposition of net rev¬ 
enues derived from (1) project power plants; (2) 
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lease of project grazing land; (3) sale or us^ of 
town sites. The contract paraphrased the act, jbut 
it was only intended for use in distributing rev¬ 
enues from town sites and rental of grazing land, 
as those were the onlv revenues to be distributed 

4> 

that could accrue by the terms of the contract. 
The town site of Powell in the middle of the Sho¬ 
shone District lands was a Government town ^ite, 
and the sale of lands provided more than $150i000 
for the benefit of the project or division of the 
project. The project lands not occupied, by means 
of leasing, provide a considerable revenue annually 
and after the making of the contract, distribution 
of the revenues from town-site lands and from leas¬ 
ing was made annually, as provided by the law, and 
notices given to the Shoshone District of the credits 
allowed on the contract indebtedness, as provided 
in the contract of November 4, 1926. The Secre- 

tarv of the Interior allocated to the Shoshone Dis- 

* 

trict all of the profits from the sale of town j lots 
of the town of Powell, because it was a town located 
in that division of the project, and this action was 
authorized by Subsection I and by paragraph 31 of 
the contract. 

The Shoshone power plant was built by! the 
Secretary of the Interior pursuant to the general 
authority given to him bv Congress in the a<jt of 
June 17, 1902, supra, to construct irrigation wbrks 
and irrigate lands. 

3090S—34- 2 | 
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It has been the practice of the Department to 
build power plants for development of power that 
would be used in the construction of irrigation 
works. This practice results from the fact that 
the construction to be accomplished lies in an iso¬ 
lated section, remote from transportation and 
cheap fuel supply. By section 5 of the act of 
April 16, 1906 (34 Stat. 117), Congress authorized 
the Secretary of the Interior to sell power from 
power plants thus constructed, giving preference 
to municipal purposes, and the moneys derived 
were to be covered into the reclamation fund to 


be placed to the credit of the project. This con¬ 
dition of the law prevailed until the passage of 
the act of December 5,1924, supra, which sets forth 
in Subsection I a different disposition of the power 
revenues. This section does not compel the Sec¬ 
retary of the Interior to allocate the profits as a 
credit to the project, but he may allocate them to 
a division of the project. 

At the time the contract of November 4, 1926, 
was made it was within the power of the Secretary 
of the Interior to allocate all of the costs of the 


power plant and all of the net revenues that may 
be derived from it to the Heart Mountain division 


or the Oregon Basin division, or to both, equally. 
That determination had not been made when the 


Secretarv contracted with the Shoshone Irrigation 
District, and it will not be made in the ordinary 
development of the project for many years. 


9 


In the letter of December 9, 1927, to the Secre¬ 
tary of the Dearer Irrigation District, it was 

.advised as follows: ! 

I 

You are correct in the assumption lpade 
in the first paragraph of your letter that 
unless the Shoshone Irrigation District jobli- 
gates itself to pay its proportionate shale of 
the cost, it will not share in the net px^ofits 
of the plant. The present contract with the 
Shoshone district does not include any (costs 
for the plant and it will therefore be Neces¬ 
sary to require a supplemental contract if 
the Shoshone district desires to includje the 
power feature. ! 

In the Solicitor’s opinion of July 29, 1931, the 

Secretary finds from the records and books of ac- 
* . f 

count of the Bureau of Reclamation that th|b cost 

of the power plant and electrical system wajs car¬ 
ried as a separate division and was not charged to 
the Shoshone Irrigation District or anv other divi- 

O v | 

sion of the project and that the power revenues 
were credited against the cost of constructing the 
power plant and the electrical system. This is a 
finding by the Department of the facts in connec¬ 
tion with the dispute in this case (R. 81, Ex. B). 

It is admitted that the total of the sums due un¬ 
der individual water-right applications exceeds the 
amount of the cost of the works built for the irriga¬ 
tion of Shoshone Distinct lands, but this does not 
permit the conclusion that such payments will ever 
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be made, as large losses are inevitable in such trans¬ 
actions. due to the existence of marginal lands. 

The appellant is really seeking to compel the 
Secretary of the Interior to accept the possible ex¬ 
cess of payments promised for an interest in the 
power plant, knowing, of course, that if it does not 
agree to pay for its proportionate share of the 
power plant, it would not be entitled to a similar 
share of the net profits from the power plant oper¬ 
ation. 

The most conclusive evidence that the district 
did not agree to pay for a share of the power plant 
arises from two developed facts in the case: One, 
that the United States was not attempting to allo¬ 
cate the cost of the power plant or sell it at the 
time the district contract was made in 1926, and 
the other, that the district, in 1927, carried on ex¬ 
tensive negotiations for the making of a supple¬ 
mental contract whereby it would assume certain 
obligations and receive a proportionate part of the 
net revenues from the power development. 

While these conditions existed. Congress passed 

the act of March 4. 1929 (45 Stat. 1562-1592), 

which provided, among other things: 

* 

That the net revenues from the operation 
of the Shoshone power plant shall be ap¬ 
plied, first, to the repayment of the construc¬ 
tion cost of the power system; second, to the 
repayment of the construction cost of the 
Shoshone Dam; and third, thereafter such 
net revenues shall be covered into the recla¬ 
mation fund. 
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This action of Congress is tantamount to a 


de¬ 


termination that no vested rights were being in¬ 
vaded. It was cognizant of the provisions of the 
Fifth Amendment of the Constitution and of the 
facts above delineated regarding the construction 
and development of the Shoshone project in Wy¬ 
oming. It should not be assumed that Congress 
passed an act knowing it to be unconstitutional in 
that it deprived some one of a vested right. There 
are, therefore, two governmental determinations 
that the irrigation district did not acquire arj in¬ 
terest in the Shoshone power plant and is not| en¬ 
titled, either by law or contract, to the net revenues 
from power. 

SUIT AGAINST THE UNITED STATES 

The Secretary of the Interior is not interested 
in the property involved in the case. The Shoshone 
power plant and the net proceeds from it belong 

to the United States, and anv decree against the 
appellee would affect the property rights oi the 
United States and would not affect anv interest or 

I 

property rights of the appellee. The United States 
would be the real party affected by the judgment 
and will be the party which, in fact, it will operate 
against. The question whether the United Sjtates 
is a party to a controversy is not determined by 
the merely nominal party on the record, but by the 
question of the effect of the judgment or decree 
which can be entered. Oregon v. Hitchcock (202 
U.S. 60); Nagandb v. Hitchcock (202 U.S. (473). 
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The Supreme Court has held consistently that 
where a suit is to compel the Executive officer to 
do an act which amounts to performance of a con¬ 
tract with the Government, such suit is one against 
the Government and the courts are without juris¬ 
diction unless the Government. State or National, 
has consented to be sued. TI>//.s v. Roper (246 
U.S. 335) : In Rc Ayer# (123 U.S. 443) ; Pcnnoyer 
v. McConnaucjhy (140 U.S. 1). 

It is a familiar doctrine of a common law that 
the sovereign can not be sued in its own courts 
without its consent. A statement of the conclusion 
is well set forth in the case of The Siren (74 U.S. 
152, 154) : 


The doctrine rests upon reasons of public 

policy; the inconvenience and danger which 

would follow from anv different rule. It is 

% 

obvious that the public service would be 
hindered, and the public safety endangered, 
if the supreme authority could be subjected 
to suit at the instance of everv citizen, and 
consequently controlled in the use and dis¬ 
position of the means required for the 
proper administration of the government. 
The exemption from direct suit is, therefore, 
without exception. This doctrine of the 
common law is equally applicable to the 
supreme authority of the nation, the United 
States; They cannot be subjected to legal 
proceedings at law or in equity without their 
consent; and whoever institutes such pro¬ 
ceedings must bring his case within the 
authority of some act of Congress. Such is 
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the language of this court in United Stdtes 
v. Clarke. (8 Peters 444.) j 

The same exemption from judicial process 
extends to the property of the United Stages, 
and for the same reasons. As justlv ob- 
served by the learned judge who tried this 
case, there is no distinction between splits 
against the government directlv, and suits 
against its property. j 

In effect, the prayer in the complaint of appel¬ 
lant is really asking for specific performance of a 
contract between the United States and the Sho¬ 
shone Irrigation District. Therefore, it is evident 
that the action is one against the United States. 
It has not consented to be sued for specific per¬ 
formance of the contract and specific performance 
cannot be secured indirectly by an action against 
an officer of the United States. 


JUDGMENT AND DISCRETION 

The prayer of the appellant is in direct opposi¬ 
tion to the officially exercised judgment of the jSec- 
retarv and to his definite finding and holding that 
appellant is not entitled to participate, either at 
law or in fact, in the power-plant profits. It is 
•fundamental that the writ of mandamus will be 
issued only when some positive and specific minis¬ 
terial duty remains unperformed. Primarily,| that 
the writ mav issue, it must be ascertained that the 
law imposes on the Secretary of the Interior a 

I 

duty to credit such profits or some definite portion 
thereof to appellant’s account as a matter of course 
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and as a mere bookkeeping entry, and fails to re¬ 
pose in him a right to exercise his official judgment 
as to the resulting propriety or impropriety 
thereof. Xo such condition lias been established. 
Riverside Oil Company v. Hitchcock (190 U.S. 
316): West v. Hitchcock (205 U.S. SO). 

On the other hand, the Secretary of the Interior 
has been given exclusive authority to administer 


the reclamation law and the fund set apart there¬ 
under: he may provide rules and regulations to 
that end. and perform any and all acts necessary 
and proper to carry out its provisions. Section 10, 
act of June IT. 1902 (32 Stat. 390). 

The necessity for the construction of the various 

•> 

works comprising a project and the method of con¬ 
ducting such projects is reposed by law in the 
sound discretion of the Secretary of the Interior. 


v. 


Yuma Comity Water Users' Association 
S chi edit (275 Fed. 885 : 262 U.S. 138). 


In his opinion dated July 29, 1931, Exhibit B to 
Answer, the Secretary definitely found and held: 


It appears from the records and books of 
account of the Bureau of Reclamation that 
the cost of power plant and electrical system 
was carried as a separate item and was not 
charged to the Shoshone District or anv 
other division of the project, and that the 
power revenues were credited against cost 
of constructing the power plant and the elec¬ 
trical system. 


The petition makes some reference to this deci¬ 
sion of the Secretary and, in submitting its evi- 
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dence in chief, appellant introduced it as a £>art 
thereof. The Irrigation District, in the ease of 
Wilbur v. Minidoka Irrigation District (50 Fed. 
(2d) 495; C. of A., D.C., Cert. Denied: 284 (C.S. 
634). contended that the Minidoka and Burley Dis- 
tricts were entitled under their contracts to credit 
for the total proceeds of certain water sold froiji the 
project. The decision of the Secretary, holding 
that the project included another division than the 
Minidoka and Burlev Districts, and that such new 
division was entitled to a portion of the proceeds of 
the water sold, was attached to the petition as an 
exhibit. The Court of Appeals, in reversing the 
order of the Supreme Court of the District ok' Co¬ 
lumbia, enjoining the Secretary from giving credit 


to the new division, said: 

In the statement of its case 




pended to the bill of complaint an exhibit en¬ 
titled Exhibit G, whereby it appeared that 
plaintiff and the Burley Irrigation District 
had theretofore tiled a joint protest with the 


Secretarv setting out the same demands as 

4. O 

those contained in the bill of complaint), that 


• J • 

this was heard by the Secretary upon briefs 
and oral arguments submitted bv their coun¬ 


sel, and that the Secretary had held in part 
as follows: That in fact as appeared from 
the records the entire cost of the construction 
aforesaid had not been charged against the 
two districts as alleged by plaintiff, but that 
27.7 percent of such costs had been charged 
against certain “new divisions” th<^ con- 
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struction of which as a “north side pumping 
division** had been contemplated by the De¬ 
partment since the year 1908. and that ac¬ 
cordingly 27.7 percent of the proceeds real¬ 
ized from the sale and rental of excess water 
as aforesaid had been rightfully credited to 
such “new divisions*', leaving the balance of 
the proceeds to be credited to plaintiff and 
the Burley Irrigation District, which had 
been done, and that accordingly the claim 
of the two districts to be credited with the 
entire sum so realized had rightfully been 
denied, and a rehearing afterwards refused. 

c? 

The motion to dismiss plaintiff's bill of 
complaint was directed against the entire 
bill, including the exhibit attached to it. 
The bill when thus considered consists of 
two parts—first, a statement of facts upon 
which i the plaintiff relies as a ground for 
relief; 1 and. second, an exhibit showing that 
the same statement had theretofore been 
submitted to the Secretary and bv him 

found to be untrue, and that the Secretary 

%/ 

had denied the relief therein sought by 
plaintiff. j 

It is clear that the Secretary in the for- 
mer hearing was acting within his jurisdic¬ 
tion in a quasi judicial capacity, and that 
the issue presented by the plaintiff in the 
present bill of complaint was considered 
and decided by him upon the law and the 
evidence, that his decision was not ar¬ 
bitrary or capricious, and that the present 
case is no more than an attempt to appeal 
from that decision in order to secure a re- 
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trial of the same issues of fact and law by 
a court of equity. Moreover, the remedy 
which plaintiff seeks is in substance land 
effect a judgment in mandamus directing 
the Secretary to act contrary to the facts 
and law of the case as found bv him. Such 
an appeal will not be entertained by | the 
courts. 

Citing and quoting from Louisiana v. McJ^doo 
(234 U.S. 627, 633). 

The substantial position of the appellant here is 
similar to plaintiff's position in the Minidoka case. 
It is bound to the same extent by the opinion of the 
Secretary introduced in evidence as though it had 
been attached to the petition for mandamus as an 
exhibit thereto. The conclusion of the court in 
that case also is decisive of this court's lack of 
power to review or interfere with the functions of 
the Government as carried out by the Secretary of 
the Interior in this case. This Court is fanjiiliar 
with the long line of cases to the general effecj that 
where the quasi judicial tribunal has the authority 
to decide a question and does decide it, such de¬ 
cision is binding upon the courts, and the couijt will 

not examine the method whereby the conclusion 

* 

was reached. 


THE WRIT OF MANDAMUS 


The principal office of a writ of mandamus is to 
enforce the performance of a statutory duty. 

i 

Here, on the whole, the duty sought to be enforced 
is one purporting to arise out of Section 31 of the 
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contract of 1926 between the United States and the 
appellant. 

United States v. Norfolk d* Western By. 

Co. (143 Fed. 266): 

38 Corpus Juris: Cases cited, page 588: 

Parrott v. City of Bridgeport (44 Conn. 

180: 26 Am. St. Rep. 439) ; 

Note (125 A.S.R. 493-511): 

State v. Whitesides (30 S.C. 579; 9 S.E. 

661). 

It is obvious that if the United States fails in 
any respect to live up to its contractual obligations 
a remedy is provided, through action in the Court 
of Claims for its breach. 


United States ex rel. Searl v. Robertson 
(C. of A., D.C.; 18 Fed. (2d) 829) ; 

MacFadden Publications v. Federal 
Trade Commission (C. of A., D.C.; 37 Fed. 
(2d) 822); 

State v. Carpenter (51 Ohio St. 83: 37 
X.E. 261): 

Cobb v. Dies (Texas: 203 SAW 438). 


In many decisions the impairment of the obliga¬ 
tions in contracts by Congress has been permitted. 
Article I. Section 10, Clause 1. of the Federal Con¬ 
stitution applies to States, but not to the United 
States. No i decision has been found passing 
squarely on the point, but the following cases indi¬ 
cate the trend of judicial thought: 

Sinking-Fund Cases (99 U.S. 700); 

Mitchell v. Clark (110 U.S. 633); 
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Legal Tender Canes (12 Wall. 529); | 

Evans-Snider-Buel Co. v. McFadden (i05 
Fed. 293) ; 

Michigan Central Bail road Co. v. Slack 
(17 Fed. Cases No. 9527a, aff’d 100 If.S. 
595). | 

With Congress possessing the right to impair 
the obligation of Government contracts, it follows 
that the impairing enactment is not unconstitu¬ 
tional. The impairment, however, would be a tak¬ 
ing of property, but the remedy for recovery ij$ in 
recourse to the Court of Claims. This conclusion 
was reached in the case of Chicago & North¬ 
western By. Co. v. United States (104 U.S. pSO, 
685). There a contract was entered into bety 
the United States and the Railway Company 
earrving the mails at fixed rentals for four yd 
Before the four-year period had expired Congress 
enacted legislation fixing the rates for earrving the 
mails, and the Court held that the new legis¬ 
lation was not applicable to existing contracts 
where the rates under existing contracts would be 
decreased. The Court remarked that otherwise 
the United States would have been liable to dam- 

I 

ages for the breach of contract on the same prin¬ 
ciples and to the same extent as a private p; 
“for which a suitable remedy was provided by 
in the jurisdiction conferred upon the Com 
Claims.” 


reen 

for 

ars. 


irtv, 

v 7 

law 
t of 


United States ex rel. Hall v. Lane (48 
App.D.C. 279) and a long line of cas^s in 
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the District of Columbia Court of Appeals 
as follows: citing only volume and page of 
D.C. Reports: 42-176; 48-181; 57-179; 

59-192; 50-196; 56-59; 58-120; 58-222. 

The general purpose of this Shoshone suit is to 
enforce the specific performance of a contract. It 
is plain from the decisions, the leading ones of 
which are cited below, that this cannot be accom¬ 
plished by indirect actions against Federal officers, 

or bv mandamus: 

* 

In Be Ayers (123 U.S. 443) ; 

Hayood v. Southern (117 U.S. 52) ; 

Louisiana v. Jumel (107 U.S. 711); 

Cunningham v. Maeon cf Brunswick B.B. 
Co. (109 U.S. 446): 

Pehnoyer v. McConnaughy (140 U.S. 1). 

OPINIONS OF SUBORDINATE PUBLIC OFFICIALS 

It is so fundamental that a citation of authorities 
would be presumptuous that informal expressions 
of opinion by subordinates, in the absence of a defi¬ 
nite extension of authority, reflects no conclusion 

for, nor does it bind the Secretary of the Interior. 

%! 

No authority to speak for him in the construction 
or definition of appellant’s rights is shown to have 
been delegated to anyone. The various opinions 
covered by the testimony belong to that class and 
thus easily pass out of this case. When considered 
with the rule relating to the interpretation or 
change of provisions of a written instrument, they 
pass into total obscurity. Whether or not the dis¬ 
trict had been led to believe that its 1926 contract 
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covered power profits, the Bureau of Reclamation 
continuously has claimed that in the early years of 
the power plant’s operation it was a losing* venture, 
and during those years the representatives of [he 
irrigation district always declined to agree to rehay 
any of its cost. 

It was about the time of the beginning of 
negotiations to obtain the supplemental contract, 
which were cut off by the passage of the act of 
1929, that the plant began to show net profits jmd 
that the irrigation district officials began their cam¬ 
paign to acquire an interest in the plant. Natu¬ 
rally, they would be hesitant in assuming to pay for 
an investment which was a definite liability and 
naturally, too, if, by the process of inclusion, the 
margin of excess over cost of the irrigation wqrks 
could be used as a fulcrum to lift the power plant 
into the original investment, its ultimate profits 
would be of material benefit in reducing the amount 
to be repaid to the reclamation fund. This process 
of inclusion, in the absence of any specific contract, 
does not tend to establish ownership. True, 1 the 
contract of 1926 in Section 31 uses an expression 
relating to profits to be derived from power. 

This, of necessity, must have reference to a power 
plant covered by its provisions; one, a portion of 
the cost of which has been borne or agreed to be 

i 

borne by the water users. This one expression is 
wholly insufficient to become the basis for a bona 
fide belief that it was intended that the promts of 
this project power plant be distributed to the irri- 
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Ration district. Whatever advice attorneys for the 
irrigation district or its officers may have picked 
up, and construed to give color to its claim to power 
profits under the 1926 contract, seems entirely in¬ 
adequate to mitigate the strong import of their own 
actual expressions. The formal written resolutions 
of the water users association, the letters and tele¬ 


grams. the definite proffer of the proposed supple¬ 
mental contract, the general conduct of the appel¬ 
lant through its officers, members, and employees 
speak in thunder tones of the intent and purpose 
of appellant, and are not softened by explanations 
that their initiation was prompted by informal 
opinions of subordinates. “Actions speak louder 
than words." 


VESTED EIGHT 


The claim of the appellant to a vested right in 
the profits of the project power plant is more vi¬ 
sional^* than real. With the burden resting on it 
to establish a right to participate in the profits, it 
is bound to present something more substantial 
than a doubtful and contested claim. From the 
evidence it is apparent that appellant's officers and 
local counsel, failing to convince the Secretary of 
their contention before and during the negotiations 
involving the execution of a new contract amenda- 
lory of the 1926 contract, to cover the power-plant 
profits, sought advice, consolation, and encourage¬ 
ment from subordinate officials and employees of 
the Bureau of Reclamation. 


Statements and conversations were produced to 


prove that appellant was induced to prosecute s 


uch 


negotiations merely as a matter of convenience to 
the Bureau and not because of a necessity of the 
District. This testimony has no binding force to 
change the fact that appellant must first agree to 
assume all the responsibilities which had accifued 
or might accrue to the power plant, and definitely 
to agree that the surplus included in the total of 
the water users’ contracts should be applied to the 
payment of the construction costs of the power 
plant. It will be noted that, under the reclamation 
law and the contract of 1926, the district, upon or¬ 
ganization, assumed the responsibility of collect¬ 
ing from the water users the amount which bach 
acre had been assessed. That from the proceeds 
so collected the district has agreed to repay to the 
reclamation fund the amount which had been used 
therefrom in constructing its works. 

There are no stipulations in the 1926 contract 
which cover such details as would reasonably be 
involved in the assumption of responsibility for 
the power plant, nothing whereby probable lbsses 
are provided for, in fact, nothing but the very 
eral provisions of Section 31, which, stai] 
alone, can reasonably refer only to a power plant 

for which the water users have been assessed! and 

\ 

have definitely agreed to construct as a part of its 
contractual liability, and nothing which can be con¬ 
strued reasonably to indicate an assumption bjy the 
water users of the cost of building the power plant 


gen- 

ding 
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in question. There is no question raised of the 
appellant's right to profits arising from town sites 
located on the project nor to proceeds from graz¬ 
ing and farm lands which are a part of the project. 
These, from the beginning, distinctly were treated 
as assets of the appellant. But Section 41 of the 

contract verr definitely reserves and retains to the 
• • 

United States the operation, maintenance, and use 

l 

of “(b) The Shoshone power plant and all trans¬ 
mission lines and substations in connection with the 
Shoshone Power Svstem. and all land withdrawn 


or acquired for the project/’ 

Nowhere can be found any stipulation indicating 

that it was intended that anv sum derived from anv 

« « 

sources under the contract would be applied to the 
construction, operation, or maintenance of the elec¬ 
trical power system. No claim is made here that 
the telephone system was included in the public 
notice assessment, and it is one of the particular 
items covered by the proposed supplemental con¬ 
tract. negotiations for which were cut off bv the 
* • 

act of March. 1929. Referring especially to the 
proposed contract, it will be noted that the language 
used to define its purpose, beginning with Section 
4. leaves no doubt, notwithstanding the attempt to 
limit its purpose by parol evidence, that the water 
users of the district knew that: “No public notice 
had been issued by the Secretary applicable to said 
power plant and no contract has heretofore been 
entered into with said Shoshone Irrigation District 
concerning the same.” 


Continuing in Section 5, appellant proposed to 
stipulate that the district “assume and agreej to 
pay to the Government its proportionate share* of 
the cost of construction of the said Shoshone power 

Jl 

plant and also to assume and take over its propor¬ 
tionate share of the operation and maintenance 
thereof.” Then follow details not to be found in 
the 1926 contract. Of course, this is a mere uncfon- 
summated proposal, but it was drawn by the appel¬ 
lant’s officers and counsel, reflects the authority 
granted in the association’s formal resolutibns, 
and cannot be harmonized with a definite owner¬ 
ship already acquired which had crystallized into 
a definite right. i 


APPELLANT'S BRIEF 


A large part of the argument contained in the 
appellant’s brief would be germane if the Sho¬ 
shone Irrigation District had contracted to assist 
in the building of the power plant and if the rates 
fixed by the public notices had been based oil its 
construction cost. It can avail nothing that with 
such cost omitted the sum of the contracts exceeds 
the cost of the irrigation works by enough to cover 
the plant cost. It has heretofore been explained 
that usually contracts are taken for the return of 
more than the precise cost of the works, and thus 
a sufficient margin is provided for defaults and 
other contingencies tending to diminish returns. 
There is nothing in this case to indicate that appel¬ 
lant has relied on its asserted ownership even t}o the 

! 

extent of the loss of one penny. Appellant |must 
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know that when it pays the construction costs of 

its water svsteni any excess evidenced bv water 
* %/ * 

users* contracts belongs to the District, and even 
if it is ten times sufficient to build ten power plants 
it cannot be used to pay for them if the District has 
not agreed so to do. 

It has bee'll shown that the Secretary of the 
Interior possesses discretion to determine when 
the power plant shall be turned over to the divi¬ 
sions of the project. The plant was erected to as¬ 
sist in the building of the project, which consists 
of live distinct divisions. Three of them have been 
completed and delivered to the water users as pro¬ 
vided by lawL and the other two are in process of 
construction, or approaching that stage. The Sec- 
retary had authority under the act of 1902 to keep 
the power plant as a separate unit until the last 
division could be completed and then, under proper 
contracts, turn it over to the divisions willing to 
return its construction cost to the reclamation fund. 
It is indicated in the Deaver letter, supra, that 
unless the Shoshone District closed its pending con¬ 
tract for its proportionate share in the power plant, 
it would be kept intact. The conditions now are 
changed and he must carrv out the directions given 
to him in the act of March 4, 1929. 


While some doubt may reasonably arise regard¬ 
ing the dutv of the Secretary under a law of 
Congress allegedly unconstitutional, it cannot be 
said in reason to be incumbent upon him to pass 
upon and determine so grave a question and pos- 
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siblv thereby flaunt directions given to him by 
positive, clear, and concise language by Congress. 
It would tend to retard administrative action if 
laws containing directions to an administrative 
officer must be scanned, possibly by the judiciary, 
before action can be taken pursuant to its manifest 
purpose and intent. If such a law eventually is 
determined to be void for any reason, redress for 
administrative action taken in compliance there¬ 
with doubtless can be obtained. It would seem also 
that where such a law as the act of March 4, 1929, 
is enacted—clear, plain, unmistakable in intent— 
the dutv of the Secretary is to follow it until its 


validity is determined in due course. If thil 


s 


be 


true, mandamus will not lie to prevent him from 
complying with its letter and purport. 

SUMMARY 

i 

To sum up in few words, it can be stated conclu- 

I 

sivelv that: 

«/ 

1. The United States is a necessary party. 

2. The action sought to be compelled requires 
the exercise of judgment and discretion by appel¬ 
lee; hence mandamus will not lie. 

3. The authority of the Secretary of the Inter- 
ior is clear under the act of March 4. 1929. 

4. The administrative officer has determined that 
the cost of the plant was carried as a separate item 
and was not charged to the District, and the reve- 
nues were credited to the cost of the power [plant 
and. having determined these facts, the courts will 
not disturb it. 
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5. If the act of the Secretary was ultra vires in 
the use of the reclamation fund to build a power 
plant, such act was validated by the act of March 
4,1929. 

6. The power plant is owned by the United 
States and revenues follow ownership. 

7. If the District had agreed to pay for the 
power plant in the contract of November 4, 1929, 
whv did it later trv to negotiate a contract to ac- 
quire an interest in it ? 

8. This action is, in effect, an attempt to enforce 
specific performance of a Government contract and 
the remedy, if anv, lies in the Court of Claims. 

% c 7 

9. The constitutional inhibition against impair¬ 
ment of contracts applies to States but not to the 
United States. 

10. The District did not assume any responsi¬ 
bility to pay for the power plant, hence it should 
not be permitted to profit from its revenues. 

Nathan R. Margold, 

Solicitor, Department of the Interior, 
Charles Fahy, 

First Assistant Solicitor, 
Department of the Interior, 

E. E. Roddis, 

Assistant Solicitor, 
Department of the Interior, 

Attorneys for Appellee. 
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UNITED STATES on RELATION of SHOSHONE 
IRRIGATION DISTRICT, Appellant, j 

vs. 

HAROLD L. ICKES, Secretary of the Interior, 

Appellee. 

— 

I 

i 

REPLY BRIEF OF APPELLANT. i 


Comments on Appellee’s Statement of Facts. 

Appellee’s contention that all public notices had been 
given prior to the construction of the Shoshont Power 
Plant against the lands within the Garland Division is 
erroneous. Exhibit 4 (R. 80), which the trial cjourt ex¬ 
pressly makes a part of his finding No. 2, shows two public 
notices, one dated April 28, 1923, and another Jijily, 1927, 
for additional charges of $19.92 per acre aggregating $820,- 
934, designated as drainage in said Exhibit 4, giv^n by the 
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Secretary after the completion of the Shoshone Power 
Plant. 

The finding of the Secretary of the Interior dated July 
29, 1931, was: 

“The power plant was built on the Shoshone project 
primarily for the purpose of developing electrical 
energy to use in operating drag lines for carrying on 
the extensive drainage construction program designed 
to relieve seepage conditions on the Garland division 
(now included in the Shoshone Irrigation District), 
the Frannie division (now included in the Denver Ir¬ 
rigation District), and also for the construction of the 
diversion dam and irrigation works of the Willwood 
division of the project.” (R. 81.) 

In other words, the Secretary has found that one of the 
three primary reasons for the construction of the Sho¬ 
shone Power Plant was to conduct the drainage opera¬ 
tions, which he did conduct, on the lands within Appellant 
District. W. F. Kubach testified (R. 110) “that the cost 
of power obtained from the Shoshone Power Plant for 
drainage purposes was charged to the drainage account 
and credited to the power account as a matter of book¬ 
keeping.” This bookkeeping procedure was without au¬ 
thority of law, but the amount thereof would represent a 
cost item of the power plant which not only was charged 
to, but has been assumed and paid by Appellant District. 

Appellee states: 

“None of the cost of the power plant was mentioned 
or included in the contract made with the District on 
November 4, 1926”. (Appellee’s Brief, 5.) 

Our reply is that neither was any of the cost of any other 
feature item of the project including cost of town site 
lands, leasing of grazing land, Shoshone Dam and Reser- 
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voir, Garland Canal, or any other feature cost item of the 
project mentioned in the contract. 

Appellee states: “The United States officials hadino rea¬ 
son for including the cost of the power plant in the con¬ 
tract”, for various reasons there stated (Appellee’s Brief, 
5). The trial court found, in its Finding Number 6l: 

I 

“In the spring of 1926, representatives of plaintiff 
came to Washington and negotiated said contract with 
the Bureau of Reclamation. Said representatives of 
plaintiff requested the insertion of a paragraph in the 
contract which would give plaintiff a share of the 
power plant profits, and what became section 3fL of the 
contract was inserted at plaintiff's request. ! During 
said negotiations the attorney for the Bureap stated 
said section 31 would fully cover plaintiff’s interest in 
the profits in the Shoshone power plant.” (1^. 31.) 


Appellee states: 


the cost 
for its 


“If there had been an intention to include 
of the power plant or to divert to the distric 
benefit a part of the net power revenues, tlietfe would 
have been included in the agreement some method by 
which to determine the proportion of the ne|t power 
revenues that would go to the Shoshone District or be 
apportioned to it.” (Appellee’s Brief 6.) 

Apparently appellee wants the court to disregard the 

explicit provisions of Section 31 of the District’s contract, 

which savs: 

* 

i 

“Should any net profits be realized by th<fc United 
States from anv of the various sources naiWd in the 

* # I 

subsections I and J of said act of Congress of Decem¬ 
ber 5, 1924, the same will be announced and deter¬ 
mined each year by the Secretary in a written state¬ 
ment to be sent to the district.” (R. 62.) 


* 
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“The Secretary shall determine the proportion of 
net profits, if any, under said subsections 1 and J and 
from other sources equitably to be credited to the dis¬ 
trict, as well as the amount of such net profit. The de¬ 
cision of the Secretary shall be conclusive as to the 
amount of net profits derived under subsections I and 
J of said act and the equitable proportion thereof to 
which the district is entitled. ” (R. 63.) 


Appellee must admit that the foregoing provision of 
the contract in question is the only one contained in this 
contract covering not only the method for determination 
and allocation of the net profits from the power plant fea¬ 
ture of the project, but it is also the only provision of the 
contract in question providing for the determination and 
allocation of the net profits from the other two sources 
mentioned under subsection I of the Act of December 5, 
1924. The Secretary found no difficulty in following that 
provision of the law and of appellant’s contract, which 
paraphrases the 1 law, in determining and allocating to the 
appellant profits from sale of town sites and the leasing 
of project grazing lands. This is admitted (Appellee’s 
Brief, 7, 24). The identical wording was used for all three 
items and identical conditions existed regarding all three 
until March 4, 1929. 

Appellee’s attorneys state: “This action (referring to 
allocation of town site profits) was authorized by subsec¬ 
tion I (referring to Fact Finders Act) and by paragraph 
31 of the contract” (Appellee’s Brief, 7). They fail to 
distinguish in what particular there is any difference in 
the manner of treatment of power plant profits or profits 
realized from sale of project town site lands or profits 
realized from leasing project grazing lands in either sub¬ 
section I of the Act of December 5, 1924, or in paragraphs 
31 and 41 of our contract. This section of the law and 
those two sections of appellant’s contract are the only 


0 


I 

three places where any of these profits are considered, dis¬ 
cussed or in any manner disposed of under either!the law 
or the contract. This Court is bound to construe the law 
and contract as covering all three features and to require 
of the Secretary that he proceed in a similar manher with 
power plant profits as he has with regard to profits from 
sale of town site lands and from leasing of project | grazing 
lands. 

Appellee states that “The power plant is owned by the 

United States and title to the property carries wijh it the 

right to rents and profits therefrom.” (Appellee's Brief, 

G). Appellant has never claimed title to any part of the 

Shoshone Power Plant. Neither the law nor contract gives 

it anv title to the Shoshone Power Plant or anv other fea- 
* * 

ture of this four million dollar project, not even after it 
be fully paid for. Obviously, no title passed to appellant 
to public lands leased for grazing, nor to town site lots or 
lands kept by the Government for sale. Appellee’s attor¬ 
neys have always claimed that under Section 6 of tlje Recla¬ 
mation Act legal title to the “irrigation works” of everv 
Reclamation Project must remain in the United States and 
can be divested onlv bv an Act of Congress. Hence the 
provisions found in Sections 32 and 33 of Appellant’s con¬ 
tract (R. 63, 64), “No title to any of the irrigation or drain¬ 
age (or transferred works) passes”. 

The consideration for appellant’s contract was the right 
to receive the net profits from and to use certain r‘irriga¬ 
tion works” which under the law and the terms of the con¬ 
tract included the power plant feature, as well as the in¬ 
come from sale of town sites and the leasing of public 
lands. 

Appellee suggests (Appellee’s Brief, 8) and ini his oral 


argument that the time when the allocation shall 


of the net revenues or net profits from the Shoshone Power 


Plant is a matter entirely within the discretion of 


be made 


the Sec- 
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retarv of the Interior and that it cannot be interfered with 
by mandamus. Appellant admits that the Secretary of 

i 

the Interior had a reasonable time in which to allocate these 
profits, but the Fact Finders Act specifically required that 
this allocation be made by the Secretary “ whenever the 
water users take over the care, operation, and maintenance 
of a project, or a division of a project/' (Subsection I, 
Act of December 5, 1924, 43 Stat. 672) (R. 5, 62, 63). 

Article 31 of Appellant’s contract requires a determina¬ 
tion by the Secretary “each year” of these net profits, 

should anv be realized, “in a written statement to be sent 
* 7 

to the District” (R. 62). In other words, it is the duty of 
the Secretary under the provisions of the Fact Finders 
Act and under th6 contract made with the District pursuant 
thereto, to make a determination “each vear” of anv net 

/ •/ w 

profits from power plants and other sources named in sub¬ 
sections I and J of the Act of December 5,1924, and to send 
them in a written statement to the District. Nothing other 
than a capricious or arbitrary interpretation of this law 
and this contract will prevent the Secretary from refusing 
to make this determination each year in the manner pro¬ 
vided by law and this contract. Hence, he cannot wait for 
that ‘indefinite time/ the completion of some other division 
of this project, before complying with the terms of the 
law and the contract in this regard. 

On this point, let us suggest further that appellee has 
never based his refusal to make such determination upon 
the proposition that he has not had sufficient time or that 
a reasonable time has not elapsed, but instead based it 
upon the statement as contained in his decision of July 29, 
1931, in which he very clearly sets out his reason for re- 
fusing to make the annual determination and application 
of the net poweii revenues in accord with the provisions of 
law and the District’s contract: 



r— 

t 


I 


“It is my opinion that the act of March 4, 1929, 
supra, prevents the Department from applying any of 
the net power revenues of the Shoshone power plant to 
a reduction of the annual charges due from the Sho¬ 
shone Irrigation District to the United States,! in ac¬ 
cordance with the provisions of Subsection I of the 
Act of December 4, 1924.” (R. S3.) 

I 

l 

Appellee claims that the facts in this case do “not!permit 
the conclusion that such payments will ever be ibade as 
large losses are inevitable in such transactions dud to the 
existence of marginal lands” (Appellee's Brief, 9, lO). In 
making this statement, appellee disregards the joint lia¬ 
bility features of the District’s contract which appear in 
Sections 8 and 23 (R. 50, 59). There is no longer any 
chance for the Government to lose by reason of njarginal 
lands or failures of individual water users to make pay¬ 
ments. The District’s contract in the two section^ desig¬ 
nated puts this loss entirely upon the paying unitholders 
within the District. That was a substantial part of the ob¬ 
ligation which the District accepted as a consideration for 
which they were to receive their share of these power plant 
profits along with the profits from the leasing ofj project 
grazing and farm lands and the sale of town sites. | 


This Is Not a Suit Against the United States. 

Appellee states in his brief that: j 

“The Secretary of the Interior is not interested in 
the property involved in the case. * * The United 
States would be the real party affected by the judg¬ 
ment and will be the party which, in fact, it vyill oper¬ 
ate against” (Appellee’s Brief 11). 


Appellant in this case seeks to compel the Secretary of 
the Interior by mandamus, to apply its share of the net 
profits from the operation of the power plant to the annual 
installment obligations of the appellant district. ^ distinc- 
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tion should be made between the power plant and the net 
profits from the operation thereof. Appellant concedes 
that the power plhnt belongs to the United States. It con¬ 
tends that the net profits from the operation of the plant 
should be credited each year to its obligation in accord 
with the law and its contract (R. 5; Sec. 31, R. 62). 

Its share of the profits from the operation of the power 
plant should be credited on the obligation of the District, 
because under the water right applications and public no¬ 
tices assumed, it is obligated to a sufficient sum to pay its 
share of the cost of the power plant. This was conclusively 
determined by the lower court in his findings of fact No. 
3, wherein he states: 

“The total cost represented by the total of all water 
right applications would be sufficient to pay the cost 
of construction of works for the Shoshone Irrigation 
District or Garland Division, and would include an 
amount in excess of the proportionate share of the 
Shoshone District to pay its part of the cost of the 
power system; in other words, the total of the public 
notices described in Finding 2 exceeds the entire cost 
of the construction by more than enough to cover the 
charge against the Garland Dirisiou if if mere required 
to pay a proportionate share of the cost of the power 
system ” (R. 30). (Italics ours.) 

This finding was based upon a stipulation by counsel 
(R. 45). 

At the trial below, counsel for the Government contended 
that the refusal of the appellee to credit these power plant 
profits was based upon the act of Congress of March 4, 
1929. 

A suit is not against the United States when brought 
against its officers who have acted under the authority of 
an invalid statute, nor -when the officer attempts to justify 
his acts under an unconstitutional act. 


9 


An officer of the United States in possession of property 
for the Government cannot justify its possession when such 
possession is unlawful by contending that the sujt is one 
against the United States. This point was decided by the 
Supreme Court of the United States in the case of U. S. v. 
Lee, 106 U. S. 196, 27 L. Ed. 171. In that case the Court 
held that when officers of the United States were sued by 
private persons for property in their possession, as such 
officers, a court of competent jurisdiction over tlnp parties 
before it, may inquire into the lawfulness of the possession 
of the United States as held by such officers, and give judg¬ 
ment according to the result of that inquiry. The action 
of ejectment was brought to recover the lands now included 
in Arlington Cemeterv and it was urged the Couid had no 
jurisdiction, because the property belonged to the United 
States, and was in possession of its officers. Nevertheless, 
the Court looked into the possession held by the officers, 
found that the title obtained at a tax sale was invalid 
and as a result the suit was not against the United States, 
but against the officers in possession who could not defeat 
tlie action on the ground that the suit was against the 
United States. 

The title relied on by defendants was a tax sale certifi- 

* i 

cate. Such certificate, under the statute, was prjma facie 
evidence of the regularity and validity of the sale, but it 
could be impeached by showing that the taxes had been 
paid previous to the sale. The commissioners had made a 
rule under the statute that payment of the taxes after 
advertisement would be received from no one but t^ie owner 
of the land appearing in person to pay them, that if offered 
by his tenant, his agent or his attorney in fact duly ap¬ 
pointed, it would be rejected. The court had previously 
held that where the commissioners refused to recei ve taxes, 
their action in preventing payment was equivalent of pay- 
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ment and therefore in this case held that the sale made 
under the circumstances was invalid, as much so as if the 
tax had been actually paid or tendered. 

The Lee case cited and followed an earlier case of Meigs 
i\ Me Clung \s Lessee, 9 Crunch 11, 3 L. Ed. 639, in which 
Chief Justice Marshall wrote the opinion. In that case, 
officers of the United States took possession of certain 
land and erected a fort thereon. Ejectment was brought 
against them for possession. The Court in sustaining the 
Plaintiff ? s right of action, held that the land was the 

i 

property of the Plaintiff and that the United States 4 ‘can¬ 
not have intended to deprive him of it by violence, and 
without compensation.” 

In Forbes Pioneer Boat Line v. Commissioners, 258 U. S. 
338, 66 L. Ed. 647, the Supreme Court had under consid¬ 
eration a suit brought to recover tolls unlawfullv col- 
lected for passage through the locks of a canal. The Su¬ 
preme Court of Florida sustained the declaration, but on 
the same day of the decision, the legislature passed an act 
purporting to validate the collection. The act was pleaded 
and the court rendered judgment for the defendant on the 
ground that the plea was good. The question was whether 
the legislature could take away from a private party a 
right to recover money due when the act was passed. The 
Supreme Court of the United States reversed the judgment 
below and held that rights could not be taken awav bv such 
a legislative enactment. 

In Graham v. Goodcell, 282 U. S. 409, 75 L. Ed. 415, the 
Supreme Court held that an action against a collector of 
internal revenue to recover back the amount of a tax al¬ 
leged to have been illegally collected was personal, and 
not one against the United States. In that case a tax had 
been collected after the statute of limitations had run, and 
Congress sought to prevent a refund of the amount thus 
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collected. The Court cited the Forbes case supija, and 
held that it is not consistent with due process to takb away 
from a private party a right to recover the amount that 
is due when the act is passed. 

In the instant case, the Secretarv of the Interior 'refuses 
to give the Appellant credit on its indebtedness i to the 
United States for certain power plant profits. \Ve con¬ 
tend that a court can determine the lawfulness of the pos¬ 
session of said profits and that the suit that determines the 
legal ownership of said profits is not one against the| United 
States. The United States will lose the profits I if it is 
found that they should be credited to Appellant’s obliga¬ 
tion, under the law as it existed at the time the Contract 
was made. 

Judgment and Discretion of the Secretary! 


Appellee states: 

“The prayer of the appellant is in direct opposition 
to the officially exercised judgment of the Secretary 
and to his definite finding and holding that ajppellant 
is not entitled to participate, either at law or! in fact, 
in the power-plant profits.” (Appellee’s Brief 13.) 

We do not believe that either a fair or reasonable inter¬ 
pretation has been made by appellee of the finding of the 
Secretary of July 29, 1931 (R. Sl-83). The Secretary’s 
opinion reviews considerable of the history of this power 
plant feature of the Shoshone Project but at no! place is 
there any statement contained therein that appellant is not 
entitled to participate in the power plant profits. I Instead 
the Secretary stated “that the Act of March 4, j.929 pre¬ 
vents the Department from applying any of the njet power 
revenues of the Shoshone power plant to a redaction of 
the annual charges due from the Shoshone Irrigation Dis¬ 
trict to the United States, in accordance with the pro- 
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visions of Subsection I of the Act of December 4, 1924’’ 
(R. S3). Had the Secretary wanted to hold or determine 
that the District was not entitled to these profits, he would 
not have based his decision in refusing them upon the Act 
of March 4. 1929. lie passed the matter squarely to the 
courts in this same decision in the following words: 

c? 


“It is not the province of the executive officers of 
the Government to determine the constitutionalitv of 
an act of Congress. If this dutv falls to anv one, it 
is preferably upon the judicial branch of the Govern¬ 
ment and until an act of Congress is held bv the courts 
to be unconstitutional, it generally devolves upon the 
Department to follow the law as written. This means 
that net revenues from power received from the oper¬ 
ation of the Shoshone power plant should continue to 
be credited as required by the act of March 4, 1929, 
supra'" (R. S3). 


It has been determined bv the Courts that 


“Settlers on lands within an irrigation project, with 
the understanding that water shall be supplied to their 
lands and that the cost of the works will be assessed 
against them, are not concluded bv the decision of the 
Secretarv of the Interior as to what their interest in 
the works shall be, nor as to what sum shall be assessed 
against their land for cost of construction, but have 
rights which mav be judiciallv determined.” 

(From Syllabus of Payette-Boise Water Users’ 
Association r. Bond (D. C. Idaho, 1920) 269 
Fed. 159.) 


The Writ of Mandamus. 

The Act of December 5, 1924 states in no uncertain terms 
that the right to enjoy certain profits and the use of cer¬ 
tain property will vest in the water users of any division 
of a project whenever they take over the care, operation 
and maintenance of that division. Appellant District fol- 
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lowed the law, took over the care, operation and njiainte- 
nance of the Garland Division of the Shoshone Pjroject. 
It assumed the obligations of that proceeding, has always 
insisted that the obligation was more than its just share, 
was willing to assume additional obligations if the Bureau 
of Reclamation would or could prove its existing obliga¬ 
tion deficient—in any manner or particular—and now in 
this suit appellant is insisting that the Secretary of the 
Interior carry out a ministerial duty that the law required 


of him to fix the amount of power plant profits equitably 
and ratably due to it from the operation of the Shjoshone 
power plant. In so doing, we do not ask the Secretary to 
disregard the Act of March 4, 1929. AYe think it should be 
interpreted as not affecting prior existing contracts 
obtained under the Fact Finders Act. A construction of 
the Act of March 4, 1929 as being a disposition bnlv of 
the net revenues of the Shoshone Power Plant remaining 
after the operation of the Fact Finders Act would give 
to the Reclamation Fund approximately 70% of the total 
net revenues of that plant and would not take from the 
appellant any vested rights. Such a decision w<[)uld be 
fair and equitable in its operation and would be ini accord 
with the opinion of the Supreme Court of the Unite4 States 
in the case of Chicago and Northwestern Railroad Com¬ 
pany vs. United States, 104 U. S. 6S0, 26 L. Ed. 891, in 
which that court, in referring to an act of Congresi reduc¬ 
ing rates for the carrving of mails stated: 


“The Government, whatever power it may .reserve 
over its own agreements, cannot impose new contracts 
upon those with whom it deals. * * 

“Of course, if it vras not the intention of the Acts 
of Congress referred to, to affect the contracts of the 
appellant, the erroneous interpretation of thenji by the 
Postmaster-General, and his action under it, cannot 
give to them any different effect, for the righfjs of the 
parties depend on the law itself.” 
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Appellee states that the arguments contained in Appel¬ 
lant ? s Brief would be germane if the Shoshone Irrigation 
District had contracted to assist in the building of the 
power plant (Appellee’s Brief 25). We insist that such 
was not necessary because the Reclamation Act does not 
authorize nor contemplate any help from the water users 
in the building of any feature of a Reclamation Project. 

They suggest further that the power plant cost should 
have been expressly mentioned or set out in the Public 
Notices given for supplemental drainage or the construc¬ 
tion of other “irrigation works” of this project (Appel¬ 
lee's Brief, 24). They fail to point out why no Public 
Notice on this project ever stated what feature items were 
included in it. These Public Notices are not required by 
the Reclamation Act to contain any statement other than a 
description of the lands covered thereby and the amount or 
rate per acre and the number of payments or installments 
within which they may be paid. 


Appellee states “There is nothing in this case to indi¬ 
cate that appellant has relied on its asserted ownership 
even to the extent of the loss of one penny” (Appellee’s 
Brief 25). The findings of the trial court (R. 30) in Find¬ 
ing 4 disclose an operating profit for the years 1922 to 
1926, inclusive, of over $20,000; for the year 1927 of over 
$12,000 and for the year 1928, of over $35,000, and for sub¬ 
sequent years of about $65,000 per annum. The District’s 
equitable ratable share would be approximately one-fifth 
of these operating profits. These facts disclose that the 
appellant is losing approximately $12,000 per annum based 
upon present power plant revenues. 

The appellee has abandoned his contention that there are 
in excess of five distinct divisions of the Shoshone Project 
(Appellee’s Brief, 26). 
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In conclusion, appellant’s condition in this case is the 
same as that of a homestead entryman who has coinplied 
with residence and improvement requirements on a home¬ 
stead entrv and thereafter bv some general Act of Con- 
gross, an additional requirement is made as to residence or 
amount of improvements. If in such a case, the Secretary 
of the Interior should refuse to issue a patent to the! entry- 
man who had prior to the amendment of the law completed 
the requirements of existing statutes, what would be the 
remedv of the entrvman? It would necessarily be a man- 
damus action against the Secretary requiring the issuance 
of patent and the appropriate court should either lujld that 
the subsequent act should never have been interpreted to 
apply to the case of an entryman who had complied with 
existing law, or else that such subsequent act of Congress 
was unconstitutional as against the rights which had vested 
in the entryman to a patent by reason of his prior com¬ 
pliance with the existing law. 

L O 

Article 31 of Appellant’s contract was taken froip a con¬ 
tract covering power plant profits on the North Platte 
Project in Xebraska-Wyoming (R. 31, 103, 106). The Sec¬ 
retary of the Interior, by decision dated October 17, 1930, 
held that Article 32 of the Gering and Fort Laramie Irriga¬ 
tion District contract, which is identical with appellant’s 
contract, secured to that district its share of itsj project 
power plant profits. This Secretary’s decision noj having- 
been printed in Land Decisions, certified copies! thereof 
have been made available for the use of the Court. 

Counsel for appellee states that appellant’s “remedy, if 
any, lies in the Court of Claims’’ (Appellee’s Brief 28). 
Appellant can have no recovery in the Court oij Claims 
until the Secretary first makes an allocation, as required 
by the Fact Finders Act, of the equitable ratable portion 
of power plant profits creditable to the District. The law 
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required this to be done on the date that appellant took 

over the Garland Division of this project, December 31, 

1926. This has not vet been done. Thus mandamus is the 

% 

only action available to the District to have such a deter¬ 
mination made. How could we sue in the Court of Claims 
for an undetermined share of profits when the Secretary 
of the Interior, by law and by contract, is the only person 
who can fix the share to which we are entitled? Mandamus 
is the onlv remedv. 

Chester I. Long, 

Peter Q. Nyce, 

Ernest J. Goppert, 

Samuel W. McIntosh, 
Attorneys for Appellant. 
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